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Bidding Instructions 

 
PROJECT: 16 Rd. Improvements Project 

 
OWNER: City of Fruita 

325 E. Aspen 
Fruita Colorado 81521 
Phone: (970) 858-8377 
Fax: (970) 858-0210 
Email: cdehmel@fruita.org 

 
PROJECT MANAGER:    Chris Dehmel 

 
These Instructions are general in nature and may be amended or supplemented by the City. By 
submitting a Bid, the Offeror warrants that it is familiar with all provisions of the Bid Instructions, 
Bid Schedule, the Drawing Set, Construction Specifications, Special Provisions, and the Draft 
Construction Contract, and agrees to comply with them. Bid submittal requirements are listed 
in Section 8 below. 

1.0 General Scope of Work 
 

This project consists of the paving of 16 Rd. south of Highway 6 & 50 at the Union Pacific 
Railroad at-grade crossing. Work includes, but is not limited to, highway, local road and 
railroad permitting, traffic control and flagging, asphalt removal, asphalt paving, and 
installation of signage and pavement markings. Offeror will be solely responsible for 
obtaining all necessary permits from the Union Pacific Railroad Company (“UPRR”) in order 
to perform the Work.  In addition, should budget be available, additional road widening and 
paving may be added to the project. 

2.0 Form of Bid and General Description of Bid and Award Process 

The Bid Schedule is attached to these Instructions. In general, work tasks such as 
mobilization, testing, and field survey work will be bid and paid on a fixed price lump sum 
basis.  Most other items will be bid and paid on a unit price basis. Estimated quantities 
are shown on the Bid Schedule. Actual quantities may be either more or less than those 
shown on the Bid Schedule. Unit Pricing for all unit price items provides a basis of payment 
for changes in quantities associated with the relevant work tasks. 

A Mandatory Pre-Bid Meeting will be held on Wednesday, May 22nd at 1:30 PM at the 
Fruita Civic Center located at 325 E. Aspen Avenue in Fruita, Colorado. 

 
All questions requiring a response prior to the bid opening shall be submitted in writing 
(email is acceptable) prior to 12:00 Noon on Friday, May 24th, 2024. An Addendum 
addressing questions and clarifications will be issued by the end of day on Monday, May 
27th, 2024. 

Sealed Bids will be opened at 1:30 PM on Friday, May 31st, 2024, at the Fruita Civic Center 
in the Council Chambers located on the 2nd Floor. Evaluation of the bids and selection of a 
winning bid will be based strictly on the lowest cost, responsive and responsible, Base Bid. 
Please see section 8.0 for a description of required submittals for determining 
responsiveness. Any bid deemed non- responsive will be eliminated from further 
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consideration and the bid will not be read. Responsive bids will have their Base Bid read 
aloud. 

 

The City expects to issue a Notice of Award by the end of day on Friday, June 7th, 2024 
and have a signed Contract by the following week. The Pre-Construction Meeting will be 
scheduled as soon as possible following the Notice To Proceed. 

A Draft Construction Contract is included in the Bid materials. Bidders must provide any 
objections or suggested changes in contract language at the time of bid opening. The City 
will negotiate and finalize contract language with the successful low bidder. As soon as a 
Contract is signed and Performance and Payment Bonds are received, the City will issue 
a Notice To Proceed and hold a Pre-Construction Meeting. 

While it is the intention of the City to award and construct the entire project as reflected by 
the Base Bid, the City reserves the right to delete work or reduce quantities, select 
alternatives, and/or otherwise modify the scope of work, either prior to or after Contract 
execution. This will not change the selection process. 

3.0 General Description of Construction Process and Site Specific Requirements 
 

Immediately after the Notice To Proceed, Contractor shall prepare a proposed construction 
schedule and submit it to the City Project Manager for approval. A Pre-Construction 
meeting shall be held after the Notice To Proceed with the General Contractor’s Project 
Manager and Field Supervisor(s), City Project Manager, City Public Works Director, 
Materials Testing Firm, and any other major subcontractors desired by the General 
Contractor. Any additional stipulations listed in the attached Public Highway At-Grade 
Crossing Agreement with the UPRR shall also be adhered to, and Contractor shall be 
responsible for obtaining any and all other required permits from UPRR for performance of 
the Work and completion of the Project. 

4.0 Schedule of Bid and Construction Activities 
 

The tentative schedule of project activities including construction is included in the Special 
Provisions. 

5.0 Addenda 
 

Any interpretations, corrections, or changes to these Bidding Instructions, the Scope of 
Services, or extensions to the bidding deadlines or other dates will be made by a written 
Addendum to the Bidding Instructions by the Project Manager, who shall have sole 
authority to issue and authorize addenda. Addenda will be added to the Bidding 
Instructions retained at City Offices, and emailed to all firms who have picked up Bid 
Packets or provided the City with their email if the Bid Packets were obtained on line. All 
addenda shall be acknowledged on the Bid Schedule. 

All questions about the meaning or intent of the Bidding Instructions are to be submitted in 
writing to the Project Manager (faxes or emails are acceptable). Interpretation or 
clarifications deemed necessary by the City in response to such questions will be issued 
by addenda, faxed, or emailed to all parties recorded by the City as having received Bidding 
Instructions. Questions received after the deadline listed in Section 2 Form of Bid and 
General Description of Bid and Award Process above will not be answered prior to the bid 
opening. Only questions answered by formal written addenda will be binding. Oral and 
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other interpretations or clarifications will be without legal effect. 

6.0 Exceptions and Substitutions 

Offerors are responsible for reviewing these Bidding Instructions and the attached Draft 
Construction Contract in their entirety. Offerors may take exception to any provision 
contained therein but do so at their own risk. The City reserves the right to accept or reject 
any or all exception, substitution, or alternative. When offering an exception, substitution, 
or alternative, Offeror shall state these exceptions on a separate sheet of paper. 

7.0 Confidential Materials 
 

All materials submitted in response to this RFP will become public record in accordance 
with the Open Records Act and will be subject to inspection after contract award, with the 
following exceptions: 

 
a. Company Financial Disclosures 
b. Confidential Proprietary Information. Any information requested to be considered 

as Confidential Proprietary Information must be clearly identified as a “Confidential 
Disclosure”, be placed in a separate envelope, and include a justification for the 
request. Neither Unit Prices nor the total bid will be considered confidential or 
proprietary. 

c. All bids, excluding any confidential materials, become the property of the City of 
Fruita upon receipt, and will only be returned to the Offeror at the City’s option. 

8.0 Required Submittals 
 

a. Each Bid shall contain a completed and signed Bid Schedule. Bid Schedules will 
not be considered complete unless all spaces for inserting either unit prices or total 
prices are filled in. Lump Sums and Unit Costs will be considered contractual 
obligations. The total Base Bid will be used for bid comparison purposes in 
determining the lowest responsive bidder. Any blank on the Bid Schedule that is 
not filled in with a number shall be assumed to be zero. 

b. The Bid Schedule shall be signed by a principal of the company having the authority 
to enter into contractual relationships on behalf of the company. 

c. Each Bid shall include a copy of insurance certificates or other evidence of the 
following minimum insurance requirements: 

 
i. Workers' Compensation insurance to cover obligations imposed by the 

Workers' Compensation Act of Colorado and any other applicable laws for 
any employee engaged in the performance of Work under this contract, and 
Employers' Liability insurance with minimum limits of FIVE HUNDRED 
THOUSAND DOLLARS ($500,000) each accident, FIVE HUNDRED 
THOUSAND DOLLARS ($500,000) disease - policy limit, and FIVE 
HUNDRED THOUSAND DOLLARS ($500,000) disease - each employee. 
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ii. Comprehensive General Liability insurance with minimum combined single 
limits of ONE MILLION DOLLARS ($1,000,000) each occurrence and ONE 
MILLION DOLLARS ($1,000,000) aggregate. The policy shall be applicable 
to all premises and operations. The policy shall include coverage for bodily 
injury, broad form property damage (including completed operations), 
personal injury (including coverage for contractual and employee acts), 
blanket contractual, independent contractors, products, and completed 
operations. The policy shall include coverage for explosion, collapse, and 
underground hazards. The policy shall contain a severability of interests 
provision. 

iii. Comprehensive Automobile Liability insurance with minimum combined 
single limits for bodily injury and property damage of not less than ONE 
MILLION DOLLARS ($1,000,000) each occurrence and ONE MILLION 
DOLLARS ($1,000,000) aggregate with respect to each of Contractor's 
owned, hired and/or non-owned vehicles assigned to or used in 
performance of the services. The policy shall contain a severability of 
interests provision. 

 
iv. Any additional insurance requirements for working in the Union Pacific 

Railroad Right-of-Way as listed in the attached Public Highway At-Grade 
Crossing Agreement 

d. Each Bid shall include a Bid Bond or other guarantee equal to 5% of the Total BASE 
BID as listed on the bottom of the Bid Form. The Bid Bond or other security of the 
three lowest responsive bidders shall be retained until the successful bidder 
executes the Contract and furnishes the required Contract security, but not longer 
than 45 days. The Bid Bond or other guarantee of other bidders shall be returned 
within seven days. 

 
e. Each Bid shall include a list of objections or suggested changes in the language of 

the Draft Construction Contract. Bidders may use the form provided or put this 
information in their own format. 

 
f. Each Bid shall be submitted in a sealed envelope, and clearly marked on the outside 

16 Rd. Improvements Project. 
 

g. Altering and Withdrawing Biddings. Any handwritten alteration to a bid must be 
initialed by the signer of the bid, guaranteeing authenticity. Bids cannot be altered 
or amended after the submission deadline but may be withdrawn entirely at any 
time prior to the execution of the final Contract. 

h. Information detailing the qualifications of the firm or team is not required but may be 
requested after the bid opening. 

i. Bid Deadline. All Bids must be received in the City of Fruita Engineering office or 
main administrative counter in the Fruita Civic Center no later than the time and 
date shown in Section 2 - Form of Bid and General Description of Bid and 
Award Process. Late or unsigned bids will not be accepted or considered. 
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j. Responsiveness. At the Bid Opening, each bid will be evaluated for 
responsiveness according to the checklist below. The City reserves the right to 
waive minor discrepancies in form or content of the bids, but the minimum 
requirements for responsiveness must be met. Any missing item from the checklist 
below is cause for rejection of the entire bid. 

i. Signed Bid Form 
ii. Acknowledgement of any and all Addenda 
iii. Total BASE BID amount 
iv. Bid Bond 
v. Insurance Certificates – Workman’s Comp, Liability 

 
9.0 Bid Submittal 

 
All bids must be received by physical submission at the main administrative counter in Fruita 
Civic Center, 325 E. Aspen Avenue, Fruita, CO 81521 no later than 1:30 pm on Friday, May 
31, 2024, or sent electronically through the Rocky Mountain E-Purchasing System 
(RMEPS). https://www.bidnetdirect.com/colorado. (Purchasing Representative does not 
have access or control of the vendor side of RMEPS. If website or other problems arise 
during response submission, vendor MUST contact RMEPS to resolve any issues prior to 
the response deadline. (800-835-4603). 
 
It is the sole responsibility of the bidder to see that the quotation is received before the 
submission deadline. The bidder shall bear all risks associated with delays in the U.S. mail 
or delivery service. To mail a bid, please address to City of Fruita Engineering Department, 
325 E. Aspen Avenue, Fruita, CO 81521. Late quotations will not be considered. 

10.0 Conflict of Interest 
 

No City public official and/or City employee shall have a direct financial interest in any firm 
submitting a Bid under this Request. Any indirect interest in an Offeror firm by a City public 
official and/or City employee by virtue of blood or marriage shall be disclosed within the 
Bid. 

11.0 Only One Bid Accepted 
 

More than one bid proposal from an individual, firm, partnership, or corporation under the 
same or different names will not be considered. Evidence that any primary Offeror has an 
interest in more than one Bid for the same Work will be cause for rejection of all such bids. 
Evidence of collusion or other illegal activities between firms will be considered sufficient 
cause for the rejection of all Bids so affected. A subcontracted person or entity (such as a 
Surveyor or Traffic Control Firm) which has quoted prices to one bidder is not disqualified 
from quoting prices to other bidders but may not submit a direct bid on its own behalf. 

The City of Fruita reserves the right to reject any or all Bids, and to waive any 
informalities or irregularities therein. 

 
12.0 Description of Bid Items 

 
Bid Item Descriptions are included in the Special Provisions. All Bid Items shall be priced 
as complete, in place. 
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END OF BID INSTRUCTIONS 
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SPECIAL PROVISIONS AND ITEM DESCRIPTIONS 

The Special Provisions listed hereafter are specific to the 16 Road Contract only and do not apply 
to any other contract. Any provisions stated herein shall take precedence over any other sections 
of this document. Any conflicting segment shall be void while the special provision is applicable. 
The Contractor is to review these special provisions and include any costs of these provisions in 
the applicable pay items of the bid. 

1. Project Specifications 
 

The CDOT Standard Specification for Road and Bridge Construction, 2011 Edition, The City of 
Fruita Design Criteria and Construction Specifications (DCCS) – 2009 Edition, the City of Fruita 
Standard Detail Drawings, and the Union Pacific Railroad construction standards will govern 
general construction specifications.  Copies of CDOT and UPRR standard specifications are not 
included in the bid and specification package due to their length, but are incorporated herein by 
reference.  Copies of CDOT standard specifications can be obtained from CDOT at:  or by mail 
CDOT Headquarters, Bid Plans Room, 4201 E. Arkansas Ave., Denver, Colo. 80222.  City of 
Fruita DCCS – 2009 can be downloaded from Fruita.org.   

 
Administrative and contractual issues will be governed by various documents including these 
Special Provisions, the Bidding Instructions, the Construction Contract, and Section 100 of the 
CDOT Standard Specification for Road and Bridge Construction, 2011 Edition. In the case of 
discrepancies between similar administrative or contractual provisions contained in the various 
documents, the following hierarchy is specified: 

1. Construction Drawings Highest Priority 
2. Union Pacific Railroad Crossing Agreement 
3. Fruita Special Provisions 
4. Construction Contract 
5. Fruita DCCS 2009 Manual 
6. CDOT Standard Specifications Lowest Priority 

 
In the case of any discrepancies between the Project Drawings and the CDOT Standard 
Specification, the Project Drawings shall control. Any general changes from the standard CDOT 
construction specifications will be delineated in these Special Provisions, on the Project Drawings, 
or in Bid Addenda. When specifications or special provisions contain both English units and SI 
units, the English units apply and are the specification requirement. 

2. Scope of Work 
 
This project consists of the paving of 16 Rd. south of Highway 6 & 50 at the Union Pacific Railroad 
at-grade crossing.  Work includes, but is not limited to, highway, local road and railroad permitting, 
traffic control and flagging, asphalt removal, asphalt paving, and installation of signage and 
pavement markings.  In addition, depending on cost, the City may add road widening and associated 
prep work to the project.  Road widening items are to be bid on an add-alternate basis.  Specific 
Work Item Descriptions are shown on the Bid Schedule and listed in Section 15. Item Descriptions 
of these Special Provisions. 
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3. Pre-Bid Conference 
A Mandatory Pre-Bid Meeting will be held on Wednesday, May 22nd, 2024 at 1:30 PM at the 
Fruita Civic Center located at 325 E. Aspen Avenue in Fruita, Colorado. 

4. Tentative Project Schedule 
 

The following schedule provides the general timeline and/or milestones for which the project is 
anticipated to proceed. The dates presented below are subject to change at the direction of the 
City. Since the groundwater levels are historically highest during the irrigation season, the 
intent of the City is to complete the project before the irrigation system in Fruita is started. 

 

Event / Deadline Date & Time 

Advertisement Dates – GJ Sentinel Sundays, May 12th, 19th, 26th 

Plans and Bid Documents Available Monday, May 13th 

Pre-Bid Meeting (MANDATORY) Wednesday, May 22nd @ 1:30 PM 

Project Questions Deadline Friday, May 24th @ 12:00 Noon 

Final Addenda Issued Monday, May 27th, E.O.D. 

Bid Opening Friday, May 31st @ 1:30 PM 

Notice of Award Friday, June 7th 

Notice To Proceed Week of Friday, June 14th 

Substantial Completion November 8th, 2024 

Project Completed (Final Acceptance) November 15th, 2024 

5. Hours of Operation 
 

Contractor may perform work Monday through Friday during daylight hours, but may not start or 
operate equipment and machinery before 7:00 AM. Special approvals for weekend or night-time 
work, if needed, will be considered on a case-by-case basis. In addition, all stipulations regarding 
work hours or start/stop times listed in the attached Union Pacific crossing agreement shall be 
adhered to. All work on this project shall be completed by November 15th, 2024. 

6. Road Closures, Detours, and Traffic Control 
 

Traffic Control is a Lump Sum bid item. Traffic Control shall be placed in accordance with an 
approved Traffic Control Plan (TCP). The TCP must be submitted for approval to the City of Fruita 
Public Works Department with the City Excavation and Right Of Way Permit. 
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The contractor shall insure that access to individual parcels / residences (within and adjacent to 
the construction zone) be maintained at all times, minor delays excepted. The City and the 
contractor share the responsibility to keep the residents informed of work tasks affecting their 
property. Contractor shall provide notification of construction schedule to all residents affected at 
least three days in advance. Door hangers are acceptable. 

 
In addition to City traffic control requirements, all flagging and traffic control requirements listed in 
the attached Union Pacific Railroad At-Grade Crossing Agreement shall be adhered to, including 
any permitting or scheduling with third-party railroad flagging groups. 

7. Construction Sequencing 
 

No construction sequencing recommendations are implied by these bid documents. Actual 
scheduling and performance of the Work is the sole responsibility of the Contractor, while 
minimizing traffic disruptions from detours and road closures. Compliance with all provisions of 
the Union Pacific Railroad At-Grade Crossing Agreement and any other permit requirements of 
the Union Pacific Railroad are the responsibility of the Contractor. 

8. Staging/Lay down Areas 
 

Existing City of Fruita rights of way and easements are available to the Contractor for laydown, 
staging, equipment parking or other uses during the project provided traffic control is utilized to 
delineate the area. No existing driveway locations may be blocked at any time for staging/laydown 
purposes. Contractor must take precautions to ensure no materials are stored, dumped, leaked 
or otherwise placed or located such that they could enter private property, or existing storm drain 
inlets. 

 
It is the responsibility of the Contractor to acquire and maintain property owner’s permission for 
any additional staging areas required outside of the right-of-way. Staging areas outside of the 
project limits shall be kept clean and restored to a condition acceptable to the property owner prior 
to final acceptance. 

9. Protection of Adjacent Improvements, Environmental Controls, and Site Restoration 
 

The progress of the work shall be done in a manner to protect existing public facilities, such as 
utilities and concrete, as well as private property, specifically fences and landscaping not 
designated for removal. Any damage to existing facilities, public or private, and not designated 
for removal, shall be the sole responsibility of the Contractor. All disturbances outside the Right 
of Way or easement shall be repaired to pre-construction conditions or better at the expense of 
the contractor. 

The Contractor shall perform all the work in such a manner that the least environmental damage 
will result. Any questionable areas or items shall be brought to the attention of the City Project 
Manager for approval prior to removal or any damaging activity. Damaged or destroyed trees, 
shrubs, or grass, which could have been saved, shall be replaced and/or re-vegetated at the 
expense of the Contractor. 

 
The Contractor shall implement and install standard Best Management Practices (BMP’s) in 
constructing sediment control measures such as silt fence and storm inlet protection, storing 
chemicals and fuels, and servicing heavy equipment. Fuels, chemicals, and any other liquid or 
solid hazardous substances shall be properly stored and handled per OSHA and/or EPA 
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requirements to avoid spills and/or other discharges. 
 
Of particular concern is protection of existing irrigation ditches and culverts during construction. It 
is imperative that existing ditches and piping remain clean and free of soil and debris, such that 
the existing capacity of the outlet is not compromised. Protection of ditches via straw bales and/or 
gravel filters is mandatory and will be inspected by the City regularly. Any flushing or cleaning 
required for maintaining clean storm drainage piping during construction will not be paid as 
additional work. 

 
A Construction Stormwater Discharge Permit, Dewatering Permit, or any other permits that may 
be required from the Colorado Department of Public Health and Environment Water Quality 
Control Division are the responsibility of the Contractor. 

10. Construction Staking 
 

The City of Fruita shall be responsible for identifying or providing project benchmarks for 
horizontal and vertical control. In general, these will be existing Mesa County Survey Monuments 
(MCSM) as shown on the drawings. 

 
The Contractor shall be responsible for all construction staking, layout and final placement of 
materials per the construction drawings. Any established survey monuments damaged, 
destroyed, or altered during construction that are not shown as being reset on the construction 
drawings shall be reset by a Colorado Licensed Professional Land Surveyor at the sole expense 
of the Contractor. 

11. Utilities 
 

The Contractor shall comply with Article 1.5 of Title 9, CRS (“Excavation Requirements”) when 
excavation or grading is planned in the area of underground utility facilities. The Contractor shall 
notify all affected utilities at least two (2) business days prior to commencing such operations. 
Contact the Utility Notification Center of Colorado (UNCC) at 811 or (800) 922-1987 to have 
locations of UNCC registered lines marked by member companies. In addition, the Contractor 
shall  submit  UPRR  CBID  ticket  and  notify  UPRR  PM  for  signal  markings 
at https://www.up.com/aboutup/community/telecom/groups/index.htm. All other 
underground facilities shall be located by contacting the respective company. Utility service 
laterals shall also be located prior to beginning excavating or grading. 

 
The locations of utility facilities shown on the plan and profile sheets were obtained from the best 
available information. The contractor is responsible for all utility locates, and is responsible for 
any damage, replacement and repairs to affected utility lines. All costs incidental to the foregoing 
requirements will not be paid for separately but shall be included in the work. 

Known utilities within the limits of this project are: 
 

Water: Ute Water Justin Bates, 970-589-9153 

Drainage: City of Fruita Public Works, 970-858-8377 

Natural Gas: Xcel Energy Mike Easter, 970-260-6018 

Electric: Xcel Energy Mike Easter, 970-260-6018 
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Sanitary Sewer: City of Fruita Public Works, 970-858-9558 

Telephone: Century Link Chris Johnson, 970-244-4311 

Cable TV: Optimum Communication Jeff Valdez, 970-263-2314 

Drainage: Grand Valley Drainage District 970-243-4242 
 
The work described in these plans and specifications require coordination between the Contractor 
and the utility companies in accordance with the Contract. All utility relocations, both “Wet” (water, 
irrigation, sewer, and storm drains) and “Dry” (gas, phone, cable, power) are shown in the plans 
and bid documents as the responsibility of the Contractor. The Contractor shall keep the utility 
company(s), the Union Pacific Railroad and the City of Fruita Project Manager advised of any 
work being done to their facility(s), so that the utility company(s) can coordinate their inspections 
for final acceptance of the work. 

 
12. Measurement & Payment 

 
The Bid Schedule is comprised of Lump Sum and Unit Price items of work that collectively covers 
all the work for this project. The Bid Schedule shows estimated quantities based on the Engineer’s 
Estimate. Actual quantities may be more or less than the Bid Schedule quantity. All quantities 
will be paid at the listed Unit Price. If there is a need to change the amount of work for a Unit Price 
Item, the schedule of Unit Prices will be the contractual basis for establishing the associated cost 
impact. Lump sum prices will only be changed via negotiated Change Order signed by all parties. 

Each month the Contractor and the City will evaluate the progress of the work and agree to the 
overall percent complete for each Lump Sum item. This will be the basis for progress payments 
against lump sum items. 

 
Measurement for payment quantities and associated surveying, calculations and documentation 
are the responsibility of the Contractor. Calculations and documentation shall be submitted to the 
City Project Manager, either before or concurrent with invoicing the items for which payment is 
requested. The City will also perform measurements and surveys on its own accord to verify 
payment quantities. 

As a condition of final payment, the Contractor shall secure full written lien releases from all 
subcontractors, equipment and material suppliers, who have provided services, equipment and 
materials, on behalf of the contract, releasing the City and the Contractor from any further claim. 

13. Conformity with Plans and Specifications, Price Reductions. 
 

All work performed and all materials furnished shall conform to the lines, grades, cross sections, 
dimensions, and material requirements, including tolerances, specified in the Contract or as 
shown on the drawings. For those items of work where working tolerances are not specified, the 
Contractor shall perform the work in a manner consistent with reasonable and customary 
manufacturing and construction practices. 
 
When the City Project Manager finds that the materials furnished, the work performed, or the 
finished product does not conform with the Plans, Specifications, or Contract but that reasonably 
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acceptable work has been produced, the City Project Manager reserves the right to negotiate 
price reductions for sub-standard work that will remain in place. The City Project Manager may 
use Section 105 of the CDOT Standard Specification, incorporated by reference in Section 1. 
Project Specifications, to evaluate appropriate price reductions, or other methods, at his 
discretion. If acceptable price reductions are negotiated, the City Project Manager will document 
the basis for acceptance by Contract Modification Order which will provide for an appropriate 
reduction in the Contract price for such work or materials. If a satisfactory price reduction cannot 
be negotiated, the City Project Manager reserves the right to require removal and replacement of 
substandard work at the expense of the Contractor. 

When the City Project Manager finds the materials furnished, work performed, or the finished 
product are not in conformity with the Contract and has resulted in an inferior or unsatisfactory 
product, the work or materials shall be removed and replaced or otherwise corrected by and at 
the expense of the Contractor. 

If deemed necessary by the City, materials will be sampled and tested by the City in accordance 
with the sampling and testing schedules and procedures contained in CDOT’s Field Materials 
Manual. Materials or work will be evaluated for price reduction when deviations from 
specifications occur on any of the several individual tests for the lot. The Contractor will not have 
the option of accepting a price reduction in lieu of producing specification material. Continued 
production of non-specification material will not be permitted. Material which is obviously defective 
may be isolated and rejected without regard to sampling sequence or location within a lot. 

14. Time of Completion 
 

The City believes adequate time is contained in the schedule to achieve the Substantial 
Completion date as shown in Section 4. Tentative Project Schedule during normal working 
hours. Substantial Completion is defined as follows: 

14.1. Date of Signature of the City Project Manager on the Notice of Substantial 
Completion. 

14.2. All major construction, including pipeline, asphalt and concrete pavement, gravel 
roads and roadside ditches is completed per plan. 

14.3. All road closures/ detours/ and traffic control removed, and all roads open to 
unrestricted travel in both directions. 

Substantial Completion does not include minor repairs and punch list items that do not affect safe, 
unrestricted pedestrian and vehicle access through the corridor. 

Any claim for delay resulting in potential changes to dates specified herein must be submitted in 
writing to the City Project Manager, who will evaluate the claim and issue a written response, and 
issue a change order if necessary. Claims for delay will not be considered valid solely based on 
the Contractor or Subcontractor(s) inability to complete a specific work task at a specific location, 
if similar work can be performed at a different location. 

 
All construction projects encounter minor delays in certain tasks, and the City expects the 
Contractor to be flexible in addressing normal construction variability. By way of example, if a 
sewer installation at a particular location cannot be completed due to interference, but other sewer 
work can be performed at a different location, a claim for delay will not be considered a valid 
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claim. Similarly, if a sewer installation encounters soft soils requiring additional excavation and 
backfill, this will be considered normal construction variability not subject to a claim for delay. In 
either of these examples a cost impact, and potential increase in Contract value may be valid, 
even though the claim for delay is not. 

 
15. Item Descriptions 

 
The following descriptions delineate the work, materials, and how measurements of completed 
work will be made and paid for regarding each bid item listed in the Bid Schedule. The Bidder is 
to read these definitions and price their proposal accordingly. The City of Fruita may choose to 
add, reduce, or eliminate any bid item or combination of bid items so the construction contract 
shall not exceed the encumbered funds allocated for this project. 
 
Item 1  Mobilization & Demobilization 
This pay item includes the Contractor’s cost of moving all materials, equipment, and labor onto 
the job site, setup, providing a temporary sanitary facility, tear down and removing all debris, 
materials, equipment, and labor off the job site, dust abatement during the project, and final 
cleanup.  The price for this item shall include all costs incorporated in performing the work 
described herein.  Payment will be made at 50% of the Lump Sum amount upon initial 
mobilization, up to 90% during the work, and the final 10% after demobilization and 
advertisement. 
 
Item 2  Construction Surveying 
This pay item shall include all equipment, materials, and labor necessary for construction staking 
and layout as shown on the construction drawings.  Payment of this Lump Sum item shall be 
made in increments upon completion of construction.   
   
Item 3  Asphalt Testing 
This pay item includes providing all Asphalt Testing according to the City of Fruita Design Criteria 
and Construction Specifications Manual.  Payment of this Lump Sum item shall be made in 
increments upon completion of construction.     
 
Item 4  Stormwater Management 
This pay item includes furnishing all equipment, materials, and labor necessary to install, 
maintain and remove stormwater BMP’s prior to, during and after construction.  Since the 
disturbed area of the project is less than 1 acre no stormwater permit is needed.  Payment of this 
Lump Sum item shall be made in increments upon completion of construction. 
 
Item 5  Railroad Permitting/Coordination 
This pay item includes furnishing all work necessary to procure and maintain any Union Pacific 
Railroad access agreements or permitting required for any portion of the work encompassed by 
this agreement.  Payment of this Lump Sum item shall be made in increments upon completion 
of construction. 
 
Item 6  Railroad Traffic Control 
This pay item includes coordination and scheduling for traffic control personnel or equipment 
required by the Union Pacific Railroad throughout construction of the project, including 
coordination with the railroad and any third-party organizations affiliated with the railroad and the 
payment of any associated costs for providing required traffic control.  All traffic control shall be 



16 Rd. Improvements Project 
Special Provisions 130-736-77-4730 S.P. 8 of 10 

 3011794.1 

installed and maintained in accordance with the MUTCD and with applicable Union Pacific 
Railroad traffic control requirements.  Payment for this item will be based on unit prices quoted 
for the number of days that traffic control is supplied.  
 
Item 7  Roadway Traffic Contol 
This pay item includes furnishing a Traffic Control Plan, flaggers, daily traffic control inspections, 
and all equipment for roadway traffic control throughout construction of the project, including 
traffic control on 16 Rd. and Highway 6 & 50.  This includes obtaining any permitting required by 
the City of Fruita, Mesa County or CDOT to perform the work encompassed by this agreement.  
In general, the City anticipates allowing the Contractor to close half of the 16 Rd. crossing at one 
time.  At least one lane of traffic shall be maintained open at all times during the work.  All traffic 
control shall be installed and maintained in accordance with the MUTCD.  Payment for this item 
will be based on unit prices quoted for the number of days that traffic control is supplied. 
 
Item 8  Remove/Dispose of Existing Asphalt (Partial-Depth Mill) 
This pay item includes all equipment, materials, and labor necessary to remove and dispose of 
the top 2” of existing asphalt mat as shown on the construction drawings, including any saw-
cutting of asphalt that may be necessary to install new improvements.  Any items removed that 
are not specifically identified on the construction drawings for removal shall not be measured and 
paid for separately unless approved by the City prior to removal.  Payment for this item will be 
based on unit prices quoted for the actual asphalt quantity removed and disposed of.   

 
Item 9  Hot Mix Asphalt (Grading SX)(PG 64-22) (Milled Areas Only) 
This pay item includes furnishing all equipment, labor, and materials necessary to install an 
asphalt leveling course and mat as shown on the construction drawings and in the applicable City 
specifications.   
 
In addition, the hot mix asphalt shall include reinforcement fiber strands with virgin aramids that 
meet the following requirements: 
   Property   Requirement 
  Nominal Specific Gravity .91 to 1.44 
  Minimal Length  0.75 inches 
Only reinforcing fiber strands that are not detrimental to the pavement will be allowed.  The 
contractor shall store and maintain reinforcing fiber strands in accordance with the 
manufacturer’s recommendations and shall ensure that the fiber blend corresponds with the 
manufacturer’s recommendations for the hot mix asphalt materials being used on the project.  
The contractor shall follow the manufacturer’s recommended procedures for placement of fiber 
strand reinforced warm or hot mix asphalt pavement.  Acceptable products are: 

 ACE FIBERTM 
 FORTA-FI 
 An approved equivalent 

 
Item 10 Thermoplastic Pavement Markings (Stop Bars, RxR Markings) 
This pay item includes furnishing all equipment, materials and labor necessary to provide 
thermoplastic pavement markings as shown on the plans. In City of Fruita rights-of way, the 
thermoplastic pavement markings shall be the equivalent of PreMark® ViziGRIP (White). In 
CDOT rights-of-way CDOT specifications shall be followed.  Payment shall be made at the unit 
price quoted for the actual quantity of markings installed. 
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Item 11 4-inch Wide Solid Yellow Stripe 
This pay item includes furnishing all equipment, materials and labor necessary to paint 4”-wide 
yellow pavement markings as shown on the plans. The paint shall be waterborne and all paints 
shall meet Federal Specifications RR-P 1952D type 1 and type II. All paint shall be applied 
according to manufacturer's recommendations. All paint lines shall be covered in glass beads. 
Payment will be made at the unit price quoted for completed length of striping. 
 
Item 12 New Signage 
This pay item includes furnishing all equipment, materials and labor necessary to procure and 
install signs and posts of varying types, as shown on the construction drawings.  All signs and 
posts shall meet current MUTCD, City of Fruita and CDOT specifications.  Payment shall be 
made at the unit price quoted for the actual quantity of signs/posts installed. 
 
Item 13 Contingency/Force Account 
This pay item is intended for Minor Contract Changes not included in the other pay items above.  
Payment of this Lump Sum item shall be made in increments for each item encountered at a 
mutually agreed sum between the Contractor and Fruita Project Engineer or Project Manager. 
 
Alternate Bid Items: 
 
Item 14  Remove/Dispose of Existing Asphalt (Full-Depth) 
This pay item includes all equipment, materials, and labor necessary to remove and dispose of 
all of the existing asphalt mat as shown on the construction drawings, including any saw-cutting 
of asphalt that may be necessary to install new improvements.  Any items removed that are not 
specifically identified on the construction drawings for removal shall not be measured and paid 
for separately unless approved by the City prior to removal.  Payment for this item will be based 
on unit prices quoted for the actual asphalt quantity removed and disposed of.   
 
Item 15  Clear and Grub 
This pay item includes all equipment, materials, and labor necessary to remove vegetation, 
debris, trash, loose soil or other surface material unsuitable for serving as a clean surface on 
which to install roadway embankment material.  Payment of this Lump Sum item shall be made in 
increments upon completion of construction. 
 
Item 16 Embankment/Fill 
This pay item includes all equipment, materials, and labor necessary to provide, install and 
compact suitable embankment material sufficient to achieve the lines and grades of the proposed 
pavement extents as shown on the construction drawings.  Payment for this item will be based 
on unit prices quoted for the actual embankment material quantity installed. 
 

   Item 17 Full-Depth Pavement Section  
This pay item includes all equipment, materials, and labor necessary to excavate existing earth       
or base materials, scarify & recompact subgrade, install base course and asphalt as designated 
for the “full-depth section” areas on the construction drawings.  Asphalt shall be of the same type 
& mix as listed in Pay Item 9.  Payment for this item will be based on unit prices quoted for the 
area of full-depth installation. 

 
   Item 18 Additional Testing/Full-Depth Pavement Section 

This pay item includes providing all Materials and Compaction Testing needed in the full-depth 
pavement areas, according to the City of Fruita Design Criteria and Construction Specifications 
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Manual.  This includes all embankment and aggregate base course testing.  Payment of this 
Lump Sum item shall be made in increments upon completion of construction.     

SUMMARY 
This concludes the pay items listed in the proposal. Please be aware that the only payments 
made under this contract are for the pay items listed in the proposal and no other payments or 
additional payments will be made to the contractor for work specified and shown in these 
documents. If any discrepancies exist, the contractor should notify the project manager in writing, 
requesting clarification as soon as practical. 
 
The following items have not been included as specific pay items and are considered incidental 
to the construction for which they are required, unless otherwise identified in a bid item: 

 Dust control 
 Erosion and Environmental control 
 Watering / Dewatering 
 Temporary facilities and utilities 
 Barricades and other required safety provisions 
 Cold weather protection 
 Construction Contract Administration including completion and submittal of required forms 

and other paperwork 

END OF SPECIAL PROVISIONS 



No. Item Unit Quantity Unit Cost Extension

1 Mobilization & Demobilization LS 1

2 Construction Surveying LS 1

3 Asphalt Testing LS 1

4 Stormwater Management LS 1

5 Railroad Permitting/Coordination LS 1

6 Railroad Traffic Control Day 20

7 Roadway Traffic Contol Day 20

8 Remove/Dispose of Exst. Asphalt (Partial‐Depth Mill) SY 600

9 Hot Mix Asphalt Ton 250

10 Thermoplastic Pavement Markings SF 400

11 4"‐Wide Yellow Stripe LF 800

12 New Signage Each 3

13 Contingency/Force Account LS 1 10,000.00$   10,000.00$            

Total Base Bid Amount:

Add‐Alternate Bid Items (Do not include costs in the base bid)

14 Remove/Dispose of Exst. Asphalt/Subgrade (Full‐Depth)  SY 110

15 Clear & Grub LS 1

16 Embankment/Fill CY 50

17 Full‐Depth Pavement Section SY 260

18 Additional Materials Testing LS 1

Total Add Alternate Bid Amount:

Company Name: ___________________________________________

By: ___________________________________________

Signature: ___________________________________________

Date: ___________________________________________

City of Fruita

Bid Schedule

16 Rd. Improvements Project
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16 Rd. Improvements Project 
 
 
THIS CONTRACT is made this     day of  , 2024 by and 
between the City of Fruita, herein after referred to as the “City” or “Owner”, and 
CONTRACTOR NAME HERE, herein after referred to as the “Contractor”. 

 
RECITALS: 

 
WHEREAS, the City desires to obtain services of a Contractor for the purpose of 
pavement, striping and signage improvements through rights-of-way and easements 
owned by the City of Fruita, CDOT and the Union Pacific Railroad (“UPRR”), and 

WHEREAS, this Contract sets forth the Design, Special Provisions, Budget, and List of 
Submittals, herein after referred to as the “Project”, and 

 
WHEREAS, the Contractor is a licensed qualified construction contractor, capable of 
providing the professional services required, and 

 
WHEREAS, the Contractor is willing and able to provide the Owner with these services, 
has negotiated acceptable pricing for the project consistent with the Scope of Services, 
and 

 
NOW THEREFORE, in consideration of the terms of this contract, the parties agree as 
follows: 

 
1. SCOPE OF SERVICES 

 
1.1. The Contractor shall provide to the City the services for 16 Rd. Improvements 

Project defined by the Project Plans and Project Documents which include Bid 
Schedule, Bid Instructions, Special Provisions, the UPRR at-grade crossing 
agreement, the Contractor’s Right of Entry Agreement referenced and included 
herein as Exhibit A, and the 2009 City of Fruita Design Criteria and Construction 
Specifications Manual, by reference included herein, pursuant to the pricing, 
representations, and acknowledgements stated in the Contractor’s Bid 
Schedule dated  __________ , 2024. 

1.2. Such services shall include contracting for, coordinating, and scheduling other 
Contractors or sub-contractors as needed to accomplish the work described in 
the Project Plans, Contract Documents including the Crossing Agreement, 
Special Provisions and the Bid Schedule, irrespective of whether the work 
performed by these subcontractors are explicitly identified within the proposal. 

 
1.3. All engineering work shall be completed by, or under the direct supervision of 

a Professional Engineer licensed in the State of Colorado. 
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1.4. Specific deliverables, and a schedule for these deliverables, are shown on the 
Construction Drawings or as described in The Special Provisions. 

1.5. In case of any conflict between the Contractor's representations and the Project 
Specifications and Special Provisions, the Project Specifications and Special 
Provisions shall control. 

 
1.6. Contractor shall be responsible for ensuring the safety of the public during the 

performance of the work, in accordance with the Manual on Uniform Traffic 
Control Devices and the requirements of the City and Union Pacific Railroad, 
and for maintaining access through the area in which the work is to be 
performed, except as otherwise agreed to or excluded within the drawings, 
specifications, special provisions, or other contract documents. 

 
1.7. The cost of the performance, payment and warranty bonds as described in 

Section 15.3.8 shall not exceed 2.5 percent of the amount set forth in Section 
3.4. 

 
2. DELIVERABLES AND SCHEDULE 

 
2.1. All Deliverables shall be submitted to the City as specified in The Special 

Provisions. 
 
3. COMPENSATION 

 
3.1. The Contractor shall be compensated for the services defined in the Scope of 

Services according to the rate schedules provided by the City Of Fruita, 
attached hereto and incorporated herein by reference as Bid Schedule. 
Subcontracting expenses for other professional engineering services, 
specifically including geotechnical engineering services and surveying services 
shall be billed and paid at rates not exceeding the rates proposed and 
submitted by the Contractor. The Contractor is free to select sub consultants, 
but commits to billing rates not exceeding those submitted as part of the 
proposal process. 

 
3.2. All rates shall be fixed at the rates shown on the Bid Schedule, throughout the 

original term of this Agreement. 
 

3.3. Specific provisions concerning billing rates for travel time, direct costs, and 
other reimbursable items applicable to this project shall be billed at a rate as 
shown on the Bid Schedule. 

 
3.4. The City agrees to pay, and Contractor agrees to accept, amount for the Scope 

of Services identified in this contract, as bid by the contractor in the amount of 
cost in text dollars and cost cents ($XXX,XXX.XX). 
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3.5. The amount set forth in Section 3.4 above shall not include the following: costs 
of delays, rework, overruns, and/or other costs specifically excluded by the 
drawings, specifications, or other bid documents, including the Special 
Provisions. 

 
3.6. With the approval of the City of Fruita, compensation for individual task items 

may exceed the proposed dollar amounts shown on the Bid Schedule, so long 
as the amount referenced is in the form of approved change orders with 
appropriate signatures by both parties of this contract. 

3.7. Additional services or modifications of services and associated adjustments of 
compensation, which are within the scope of this project, shall be agreed to via 
a formal written Change Order by the Contractor and City of Fruita, and 
approved by the Fruita City Manager, (as may be required) prior to execution 
or performance of the Additional Services. 

 
3.8. Material and/or labor costs that exceed the Bid Schedule, use of Alternate Bid 

Items, or other services / modifications shall be processed by Change Orders 
and approved by the City of Fruita prior to execution or performance of the 
Additional Services. 

 
3.9. Payment under this Section by the Owner shall be due thirty (30) days from the 

date of receipt of invoice from the Contractor. 
 
4. REPRESENTATION, DURATION, AND TERMINATION 

 
4.1. In order to induce the City to enter into this Agreement, the Contractor makes 

the following representations: 
 

4.1.1. The Contractor has familiarized itself with the nature and the extent of 
the work, the locality, all physical characteristics of the area, including 
without limitation, improvements, soil conditions, drainage, topography, 
and all other features of the terrain, and with the local conditions and 
federal, state, and local laws, ordinances, rules, and regulations, 
including those of the Union Pacific Railroad, that in any manner may 
affect cost, progress, or performance of the work, or apply in any manner 
whatsoever to the work. 

 
4.1.2. Contractor has carefully considered all physical conditions at the site 

and existing facilities affecting cost, progress, or performance of the 
work. 

 
4.1.3. Contractor has given the City written notice of all conflicts, errors, or 

discrepancies that it has discovered in the contract documents and such 
documents are acceptable to the Contractor. 
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4.2. The Contractor accepts the relationship of trust and confidence established 

between it and the City by this Agreement. Contractor covenants with the City 
to furnish its best skill and judgment and to cooperate with the City's Project 
Manager and all other persons and entities in furthering the interests of the City. 

 
Contractor agrees to furnish efficient business administration and 
superintendence and to use its best efforts to furnish at all times an adequate 
supply of workers and materials, and to perform the work in the best way and 
in the most expeditious and economical manner consistent with the interests of 
the City. 

 
4.3. The City's Project Manager and point of contact for the purposes of this contract 

is the following or such other person as the City may designate in writing: 
 

Chris Dehmel  
City Project Manager  
325 E. Aspen Ave., Suite 155 
Fruita, CO 81521  
(970) 858-8377  

 
5. TIME OF COMPLETION, LIQUIDATED DAMAGES, AND INCENTIVES FOR 

EARLY COMPLETION: 
 

5.1. No work shall be commenced by the Contractor until after a pre-construction 
meeting of the Contractor, the City Engineer, and other City representatives as 
appropriate. All work shall be performed Monday through Friday, during 
daylight hours only, except as agreed to in writing by the City. 

 
5.2. Prompt completion of the work is essential to the City. Time is of the essence 

in all respects regarding this Agreement and the work. Contractor shall carry 
out construction of the project with all due diligence in compliance with the 
schedule submitted at the beginning of the project. All construction work shall 
be substantially complete prior to November 8th, 2024. 

Substantial completion of the work shall be defined by the date in which all 
deliverables have been accepted and the contractor has completed 
construction. 

 
Project Final Completion is defined as the Date of Signature of City Engineering 
on the Notice of Final Acceptance and Warranty of the design phase. Date of 
Final Completion shall be by November 15th, 2024, including the installation 
and testing of all pavement, striping and signage improvements, as well as final 
project cleanup, contractor demobilization and removal of any and all traffic 
control devices. 
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5.3. Liquidated Damages. The City and Contractor agree there will not be liquidated 
damages assessed on this project. When weather conditions exist such that 
the Contractor cannot reasonably perform work activities for a given day, the 
contract time will be extended. 

 
5.4. Incentive for Early Completion It is in the best interest of the Contractor to 

complete the work as early as possible, however there will not be any monetary 
incentive for early completion. 

 
6. SCOPE OF PAYMENT. 

 
6.1. The Contractor shall accept the compensation, as herein provided, in full 

payment for furnishing all materials, equipment, labor, tools, and incidentals 
necessary to complete the work and for performing all work contemplated and 
embraced under this Agreement. Compensation shall also include loss or 
damage caused by the nature of the work, the action of the elements, or any 
unforeseen difficulties which may be encountered during the prosecution of the 
work, for all expenses incurred in consequence of the suspension or 
discontinuance of the work as herein specified, and for any infringement of 
patent, trademark, or copyright. Compensation shall be for completing the work 
according to the contract documents. Neither the payment of any estimate or 
progress payment nor the payment of any retained percentage shall relieve the 
Contractor of any obligations to correct any defective work or material. No 
funds, payable under this Agreement or any part thereof, shall become due and 
payable, if the City so elects, until the Contractor shall satisfy the City that it has 
fully settled or paid for all materials and equipment used in or upon the work 
and labor done in connection therewith. The City may pay any or all such claims 
or bills, wholly or in part, and deduct the amount or amounts so paid from any 
funds due Contractor. In the event the surety on any contract, performance 
bond, payment bond, or warranty bond given by the Contractor becomes 
insolvent, or is placed in the hands of a receiver, or has its right to do business 
in the state revoked, the City may withhold payment of funds due Contractor 
until the Contractor has provided a bond or other security to the satisfaction of 
the City in lieu of the bond so executed by such surety. 

 
6.2. The parties agree that the City’s payment of any monies under this Agreement 

is subject to annual budget appropriations as required by provisions of the 
Taxpayers’ Bill of Rights (“TABOR”) contained in Article X, Section 20 of the 
Colorado Constitution, as amended. The parties further agree that any failure 
to fund the obligations set forth herein as a result of TABOR-related monetary 
constraints shall not give rise to any legal or equitable cause of action 
whatsoever. 
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7. PROGRESS PAYMENTS AND RETAINAGE. 
 

By the 5th day of each month, Contractor shall submit to the City for review and 
approval, an application for payment fully completed and signed by Contractor 
covering the work completed through the last day of the prior month an 
accompanied by such supporting documentation as is required by these 
contract documents, including without limitation, time sheets, invoices, receipts, 
bills of lading, and all other documents the City may require. Materials on hand 
but not complete in place may not be included for payment at the discretion of 
the City. Each subsequent application for payment shall include an affidavit of 
Contractor providing that all previous progress payments received on account 
of the work have been applied to discharge in full all of Contractor's obligations 
reflected in prior applications for payment. 

 
7.1. Retainage shall be withheld from a contract exceeding fifty thousand dollars. 

Notwithstanding the progress payments, it is the intent and purpose of the City 
to withhold at least five percent (5%) of the contracted amount deducted from 
each payment to the Contractor as retainage in accordance with Article 91, Title 
24, C.R.S. 

 
8. OWNERSHIP OF PLANS, SPECIFICATIONS, AND DOCUMENTS. 

 
8.1. Except for Contractor's executed set, all of the plans and the contract 

documents are the property of the City. Contractor shall be provided plans, 
specifications, permits, and other documents and materials required to perform 
the work. The plans and specifications are not to be used on other work, and 
all sets shall be returned to City at the completion or cessation of the work or 
termination of this Agreement. 

 
9. NO PERSONAL LIABILITY. 

 
9.1. In carrying out any of the provisions of this Agreement or in exercising any 

power or authority thereby, there shall be no personal liability of the City, its 
governing body, staff, consultants, officials, attorneys, representatives, agents, 
or employees. 

 
10. OBSERVATION OF ALL LAWS.  
 

10.1. It is assumed that Contractor is familiar with all federal, state, and local laws, 
codes, ordinances, and regulations which in any manner affect those engaged 
or employed in the work or the material or equipment used in or upon the site 
or in any way affect the conduct of the work or construction of the project. No 
pleas or claims of misunderstanding or ignorance by Contractor shall in any 
way serve to modify the provisions of the Agreement. Contractor shall at all 
times observe and comply with all federal, state, county, local, and municipal 
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laws, codes, ordinances, and regulations in any manner affecting the conduct 
of the work or the project. It is not the responsibility of Contractor to determine 
that this Agreement and the contract documents are in accordance with 
applicable laws, statutes, building codes, and regulations; however, if 
Contractor knows, or should have reason to know, that any of the contract 
documents are at variance therewith in any respect, Contractor shall promptly 
notify the City in writing, and any necessary changes shall be made as provided 
herein. 

 
11. AGREEMENT PROVISIONS PREVAIL. 

 
11.1. The intent and purpose of this Agreement and the construction documents is 

to complement each other; however, the terms and provisions of this 
Agreement shall prevail regarding differences in, discrepancies with, or 
conflicts of, terms or provisions contained in other contract documents. 

 
12. CONTRACTOR’S RESPONSIBILITY FOR WORK. 

 
12.1. Until the final acceptance of the work by the City in writing, Contractor shall 

have the charge and care thereof, and shall take every necessary precaution 
against injury or damage to any part thereof by the effects of the elements or 
from any other cause. Contractor, at its own expense, shall rebuild, repair, 
restore, and correct all injuries or damages to any portion of the work 
occasioned by any causes before its completion and acceptance. In case of 
suspension of work from any cause whatsoever, Contractor shall be 
responsible for all materials and shall properly store same, if necessary, and 
shall provide suitable drainage, barricades, and warning signs where 
necessary. Contractor shall correct or replace, at its own expense and as 
required by City, any material which may be destroyed, lost, damaged, or in 
any way made useless for the purpose and use intended by the contract 
documents, plans, and specifications prior to final acceptance of the work, or 
portions thereof. Contractor shall be relieved of the responsibilities provided in 
this section upon final acceptance of the work by City, except no such relief 
shall apply to damages or injuries caused by or related to actions of Contractor 
or its subcontractors. 

 
13. TERMINATION OF CONTRACTOR’S RESPONSIBILITY. 

 
13.1. The project will be considered complete when all work has been finished, the 

final inspection made, and the work accepted by City in writing, and all claims 
for payment of labor, materials, or services of any kind used in connection with 
the work thereof have been paid or settled by Contractor or its surety. 
Contractor will then be released from further obligation except as set forth in 
the surety bond, and except as required in this Agreement and the contract 
documents regarding the Contractor's guaranty of work. 
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14. INDEMNIFICATION 

14.1. To the fullest extent permitted by law, the Contractor agrees to indemnify and 
hold harmless the City, and its officers and its employees, from and against all 
liability, claims, and demands, on account of any injury, loss, or damage, which 
arise out of or are connected with the Work, if such injury, loss, or damage, or 
any portion thereof, is caused by, or claimed to be caused by, the act, omission, 
or other fault of the Contractor or any subcontractor of the Contractor, or any 
officer, employee, or agent of the Contractor or any subcontractor, or any other 
person for whom Contractor is responsible. The Contractor shall investigate, 
handle, respond to, and provide defense for and defend against any such 
liability, claims, and demands, and to bear all other costs and expenses related 
thereto, including court costs and attorneys' fees. The Contractor's 
indemnification obligation shall not be construed to extend to any injury, loss, 
or damage which is caused by the act, omission, or other fault of the City. 

 
15. INSURANCE AND BONDS 

 
15.1. The Contractor shall not commence work under this Agreement until it has 

obtained all insurance required by the contract documents and such insurance 
has been approved by City. The Contractor shall not allow any subcontractor 
to commence work on this project until all similar insurance required of the 
subcontractor has been obtained and approved. For the duration of this 
Agreement, the Contractor must maintain the insurance coverage required in 
this section. 

 
15.2. The Contractor agrees to procure and maintain, at its own cost, the following 

policy or policies of insurance. The Contractor shall not be relieved of any 
liability, claims, demands, or other obligations assumed pursuant to the 
contract documents by reason of its failure to procure or maintain insurance, or 
by reason of its failure to procure or maintain insurance in sufficient amounts, 
durations, or types. 

 
15.3. Contractor shall procure and maintain, and shall cause each Subcontractor of 

the Contractor to procure and maintain (or shall insure the activity of 
Contractor's Subcontractors in Contractor's own policy with respect to), the 
minimum insurance coverages listed below. Such coverages shall be procured 
and maintained with forms and insurers acceptable to the City. All coverages 
shall be continuously maintained from the date of commencement of the Work. 
In the case of any claims-made policy, the necessary retroactive dates and 
extended reporting periods shall be procured to maintain such continuous 
coverage. 

 
15.3.1. Workers' Compensation insurance to cover obligations imposed by the 

Workers' Compensation Act of Colorado and any other applicable laws 
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15.3.2. 

15.3.3. 

15.3.4. 

15.3.5. 

for any employee engaged in the performance of Work under this 
contract, and Employers' Liability insurance with minimum limits of FIVE 
HUNDRED THOUSAND DOLLARS ($500,000) each accident, FIVE 
HUNDRED THOUSAND DOLLARS ($500,000) disease - policy limit, 
and FIVE HUNDRED THOUSAND DOLLARS ($500,000) disease - 
each employee. 

Comprehensive General Liability insurance with minimum combined 
single limits of ONE MILLION DOLLARS ($1,000,000) each occurrence 
and ONE MILLION DOLLARS ($1,000,000) aggregate. The policy shall 
be applicable to all premises and operations. The policy shall include 
coverage for bodily injury, broad form property damage (including 
completed operations), personal injury (including coverage for 
contractual and employee acts), blanket contractual, independent 
contractors, products, and completed operations. The policy shall 
include coverage for explosion, collapse, and underground hazards. The 
policy shall contain a severability of interests provision. 

Comprehensive Automobile Liability insurance with minimum combined 
single limits for bodily injury and property damage of not less than ONE 
MILLION DOLLARS ($1,000,000) each occurrence and ONE MILLION 
DOLLARS ($1,000,000) aggregate with respect to each of Contractor's 
owned, hired and/or non-owned vehicles assigned to or used in 
performance of the services. The policy shall contain a severability of 
interests provision. 

In addition to the insurance requirements outlined previously in 
this agreement, the Contractor shall be required to obtain and 
maintain insurance coverage as specified in Exhibit A attached 
hereto and incorporated herein by reference. The terms and 
conditions of the insurance policies detailed in Exhibit A shall apply 
in conjunction with the insurance requirements set forth in this 
contract. Failure to obtain and maintain the insurance coverage 
outlined in Exhibit A may constitute a material breach of this agreement. 

 The policies required above, except for the Workers' Compensation 
insurance and Employers' Liability insurance, shall be endorsed to 
include the City, and its officers and employees, as additional insureds. 
Every policy required above shall be primary insurance, and any 
insurance carried by the City, its officers, or its employees, shall be 
excess and not contributory insurance to that provided by Contractor. 
The additional insured endorsement for the Comprehensive General 
Liability insurance required above shall not contain any exclusion for 
bodily injury or property damage arising from completed operations. The 
Contractor shall be solely responsible for any deductible losses under 
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each of the policies required above. 
 

15.3.6. Certificates of insurance shall be completed by the Contractor's 
insurance agent as evidence that policies providing the required 
coverages, conditions, and minimum limits are in full force and effect, 
and shall be subject to review and approval by the City. Each certificate 
shall identify the Project and shall provide that the coverages afforded 
under the policies shall not be canceled, terminated or materially 
changed until at least 30 days prior written notice has been given to the 
City. If the words "endeavor to" appear in the portion of the certificate 
addressing cancellation, those words shall be stricken from the certificate by 
the agent(s) completing the certificate. The City reserves the right to request 
and receive a certified copy of any policy and any endorsement thereto. 

 
15.3.7. Failure on the part of the Contractor to procure or maintain policies 

providing the required coverages, conditions, and minimum limits shall 
constitute a material breach of contract upon which the City may 
immediately terminate the contract, or at its discretion may procure or 
renew any such policy or any extended reporting period thereto and may 
pay any and all premiums in connection therewith, and all monies so 
paid by the City shall be repaid by Contractor to the City upon demand, 
or the City may offset the cost of the premiums against any monies due 
to Contractor from the Owner. 

 
15.3.8. The parties hereto understand and agree that the City is relying on, and 

does not waive or intend to waive by any provision of this contract, the 
monetary limitations or any other rights, immunities, and protections 
provided by the Colorado Governmental Immunity Act, Section 24-10-
101 et seq., C.R.S., as from time to time amended, or otherwise available 
to the City, its officers, or its employees. 

 
15.3.9. For all contracts exceeding $50,000 in value, Contractor shall furnish a 

performance and payment bond, at least equal to the contract price, as 
security for the faithful performance and payment of all Contractor's 
obligations under the contract documents. Contractor shall also furnish 
a cash warranty or warranty bond in an amount equal to ten percent of 
the final Contract value, which shall remain in effect for the duration of 
the guaranty period provided in Section 19. At the Contractors option, 
the Performance and Payment bonds may be rolled over and substituted 
for the Warranty Bond, so long as these bonds remain in effect for the 
duration of the guaranty period provided in Section 19. If a cash 
warranty is provided, said cash shall be deposited with the City Clerk 
during the guaranty period provided in Section 19. All bonds shall be in 
the forms prescribed by the contract documents and be executed by 
such sureties as (i) are licensed to conduct business in the State of 
Colorado and (ii) are named in the current list of "Companies Holding 
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Certificates of Authority as Acceptable Sureties on Federal Bonds and 
as Acceptable Reinsuring Companies" as published in Circular 570, 
amended, by the Audit Staff, Bureau of Account, U.S. Treasury 
Department. All bonds signed by an agent must be accompanied by a 
certified copy of the authority to act. If the surety on any bond furnished 
by the Contractor is declared bankrupt or becomes insolvent, or its right 
to do business in Colorado is terminated, or it ceases to meet the requirements 
of clauses (i) and (ii) of this section, Contractor shall, within five (5) days 
thereafter, substitute another bond and surety, both of which shall be 
acceptable to the City. 
 

15.3.10. Any additional insurance or bonding required by the Union Pacific 
Railroad as listed in the attached At-Grade Crossing Agreement. 

 
16. EVIDENCE OF SATISFACTION OF LIENS. 

 
16.1. Contractor shall provide City with written evidence that all persons who have 

done work or furnished material under this Agreement and are entitled to liens 
therefore under any laws of the State of Colorado have been fully paid or are 
not entitled to such liens. Final payment shall not be made to Contractor until 
the City is reasonably satisfied that all claims or liens have been satisfied by 
Contractor. 

 
17. ACCEPTANCE OF WORK. 

 
17.1. No act of the City, or of any representative thereof, either in superintending or 

directing the work, or any extension of time for the completion of the work, shall 
be regarded as an acceptance of such work or any part thereof, or of materials 
used therein, either wholly or in part. Acceptance shall be evidenced only by 
the Notice of Final Acceptance and Warranty issued by the City. No waiver of 
any breach of this contract by City or anyone acting on their behalf shall be held 
as a waiver of any other subsequent breach thereof. Any remedies provided 
herein shall be cumulative. 

 
18. GUARANTY OF WORK. 

 
18.1. Contractor agrees to guaranty all work under this Agreement for a period of one 

year from the date of final acceptance by the City. If any unsatisfactory 
condition or damage develops within the time of this guaranty due to materials 
or workmanship that are defective, inferior, or not in accordance with the 
Agreement, as reasonably determined by City, then the Contractor shall, when 
notified by City, immediately place such guaranteed work in a condition 
satisfactory to City. The City shall have all available remedies to enforce such 
guaranty, except that City shall not have any work performed independently to 
fulfill such guaranty and require Contractor to pay City such sums as were 
expended by the City for such work, unless the City has first given notice to the 
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Contractor of the deficiency and given the Contractor a reasonable opportunity 
to cure the same. 

 
19. DEFAULT / BREACH OF CONTRACT. 

19.1. If the Contractor fails to mobilize to the job site, fails to perform work in a 
continuous and timely manner, performs Work in a manner substantially 
contrary to the specifications and design drawings, performs additional work 
without a valid change order or other authorization, performs Force Account 
work without authorization, fails to obtain necessary permits, is found in 
violation of any State or Federal environmental law, or fails to maintain a safe 
work environment, the City may, at its sole option and discretion, find the 
Contractor in Default and material Breach of this Contract. In such instances, 
the City shall document to the Contractor the nature of the Breach, and may, at 
its option, specify a remedy and required timeframe in which to cure the 
Breach, or may terminate the Contract. If the City chooses to terminate the 
Contract, the City reserves and retains all rights granted under State Law, and 
City Ordinances, to withhold payments for completed work, call bonds, hire 
replacement Contractors, or take other measures deemed in the best interest 
of the City. 

 
20. FINAL APPLICATION FOR PAYMENT. 

 
20.1. After Contractor has completed all such corrections to the satisfaction of Project 

Manager and delivered in accordance with the Contract Documents all 
maintenance and operating instructions, schedules, guarantees, Bonds, 
certificates or other evidence of insurance required by the Contract Documents, 
certificates of inspection, marked-up record documents, and other documents, 
Contractor may make application for final payment following the procedure for 
progress payments. The final application for payment shall be accompanied 
(except as previously delivered) by: 

 
 
 

i. All documentation called for in the Contract Documents, 
including but not limited to the evidence satisfactory to the City 
of the continuation of completed operations insurance and any 
insurance coverage written on a claims-made basis at final 
payment and one year thereafter; 

ii. The consent of surety to final payment and that the performance 
bond shall remain in effect throughout the guarantee period; 

iii.  Complete and legally effective claim releases signed by all 
suppliers and subcontractors in the form provided in the Contract 
Documents certifying that all outstanding claims for payment 
have been paid. The Contractor shall not receive final payment 
due under the Agreement until the Contractor obtains and files 
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the foregoing items (i), (ii), and (iii). 
 
 
 

20.2. LIENS: Colorado Statutes do not provide for any right of lien against public 
facilities. In lieu thereof, Section 38-26-107, Colorado Revised Statutes, as 
amended, provides adequate relief for any claimant having furnished labor, materials, 
rental machinery, tools, equipment, or services toward construction of the particular 
public work in that final payment may not be made to a Contractor until all such 
creditors have been put on notice by publication of such pending payment and given 
opportunity to stop payment to the Contractor in the amount of such claims. Pursuant 
to Section 38-26-107, C.R.S., any supplier may bring a suit and file a notice of lis 
pendens against the City within ninety (90) days after the date set for final settlement. 
If any such supplier or person files any such claim and notice of lis pendens, the City 
shall withhold retained amounts from final payments to the Contractor as are 
necessary to satisfy fully such claims. References to liens appearing in this Article shall 
be deemed as references to claims made pursuant to C.R.S Section 38-26-101 et seq. 
unless the context requires otherwise. 

 
21. FINAL PAYMENT AND ACCEPTANCE. 

 
21.1. If, on the basis of Project Manager's observation of the Work during 

construction and final inspection, and Project Manager's review of the final 
Application for Payment and accompanying documentation as required by the 
Contract Documents, Project Manager is satisfied that the Work has been 
completed and Contractor's other obligations under the Contract Documents 
have been fulfilled, Project Manager will, within FOURTEEN days after receipt 
of the final Application for Payment, indicate in writing Project Manager's 
recommendation of payment and present the Application to the City Council for 
payment. At the same time Project Manager will also give written notice to 
Contractor that the Work is acceptable. Otherwise, Project Manager will return 
the Application to Contractor, indicating in writing the reasons for refusing to 
recommend final payment, in which case Contractor shall make the necessary 
corrections and resubmit the Application. Upon receipt of the Project Manager's 
recommendation for payment and the final Application for Payment, the City 
shall order the publication of Notice of Final Payment as required by 
C.R.S. Section 38-26-107(1) and shall make final payment in accordance with 
C.R.S. Section 38-26-107(3). 

22. DELAYED COMPLETION. 

22.1. If, through no fault of Contractor, final completion of the Work is significantly 
delayed and if Project Manager so confirms, the City shall, upon receipt of 
Contractor's final Application for Payment and recommendation of Project 
Manager, and without terminating the Agreement, make payment of the 
balance due for that portion of the Work fully completed and accepted. If the 
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remaining balance to be held by the City for Work not fully completed or 
corrected is less than the retainage stipulated in the Agreement, and if Bonds 
have been furnished as required by the Contract Documents, the written 
consent of the surety to the payment of the balance due for that portion of the 
Work fully completed and accepted shall be submitted by Contractor to Project 
Manager with the Application for such payment. Such payment shall be made under 
the terms and conditions governing final payment, except that it shall not constitute a 
waiver of claims. 

23. COSTS AND ATTORNEY’S FEES. 
 

23.1. In addition to the indemnification provisions of this Agreement and the contract 
documents, and provided that the City is not in material default of this 
Agreement or the direct cause of litigation, the Contractor shall be responsible 
for and pay the City for all of the costs, expenses, and attorneys' fees “including 
legal assistants fees” related to litigation or other forms of dispute resolution 
arising out of any matter related to this Agreement, the contract documents, 
including performance and payment bonds, or the work. 

 
24. CHANGE ORDERS. 

 
24.1. The City shall use reasonable efforts to grant or deny change orders within 

twenty-four hours and not later than seventy-two hours of request of the 
Contractor. The Project Manager shall be authorized to approve individual 
change orders which do not exceed $10,000.00. Any change orders which 
increase the price of the work above $10,000.00 shall be approved by the City 
Manager. 

 
Change Orders must be processed and approved by the City before additional 
materials, equipment, and / or labor are expended. 

 
25. NO ASSIGNMENT. 

 
25.1. This Agreement shall not be assigned by the Contractor without the prior written 

approval of the City. 
 
26. GOVERNING LAW. 

 
26.1. This Agreement shall be deemed entered into in Mesa County, Colorado, and 

shall be governed by the laws of the State of Colorado. The parties agree to 
the jurisdiction and venue of the courts of Mesa County in connection with any 
dispute arising out of or in any matter connected with this Agreement. 

 
27. SUBCONTRACTING. 

 
27.1. It is understood and agreed that the employment of the Contractor by the City 
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for the purposes of said project shall be exclusive, but the Contractor shall have 
the right to employ such assistance as may be required for the performance of 
the project. Said Contractor shall be responsible for the compensation, 
insurance, and all clerical detail involved in the employment of said assistance. 

28. EQUAL OPPORTUNITY EMPLOYER. 

28.1. The Contractor will not discriminate against any employee or applicant for 
employment because of race, color, religion, age, sex, disability or national 
origin. The Contractor will take affirmative action to ensure that applicants are 
employed and that employees are treated during employment without regard 
to their race, color, religion, age, sex, disability, or national origin. Such action 
shall include but not be limited to the following: employment, upgrading, 
demotion or transfer, recruitment or recruitment advertising, layoff or 
termination; rates of pay or other forms of compensation; and selection for 
training, including apprenticeship. The Contractor agrees to post in 
conspicuous places, available to employees and applicants for employment, 
notice to be provided by an agency of the federal government, setting forth the 
provisions of the Equal Opportunity Laws. 

 
28.2. The Contractor shall be in compliance with the appropriate provisions of the 

American with Disabilities Act of 1990 as enacted and from time to time 
amended and any other applicable federal regulation. A signed, written 
certificate stating compliance with the Americans with Disabilities Act may be 
requested at any time during the life of any purchase order or contract and with 
any new purchase order or contract issued by the City. 

 
29. INDEPENDENT CONTRACTOR. 

 
29.1. Contractor and any persons employed by Contractor for the performance of 

work hereunder shall be independent contractors and not employees or agents 
of the City. Nothing herein shall be construed as establishing a quality standard 
for any individual, or as establishing any right on the part of the City to oversee 
the actual work of the Contractor or to instruct any individual as to how the work 
will be performed. 

 
29.2. Contractor shall have the right to employ such assistance as may be required 

for the performance of work under this Agreement. Said Contractor shall be 
responsible for the compensation, insurance, and all clerical detail pertaining 
to such assistants, and shall be solely responsible for providing any training, 
tools, benefits, materials, and equipment. 

 
29.3. THE PARTIES HERETO UNDERSTAND THAT THE CONTRACTOR AND 

THE CONTRACTOR'S EMPLOYEES AND SUBCONTRACTORS ARE NOT 
ENTITLED TO WORKERS' COMPENSATION BENEFITS UNDER ANY 
WORKERS’ COMPENSATION INSURANCE POLICY OF THE CITY, AND 
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THAT CONTRACTOR IS OBLIGATED TO PAY FEDERAL AND STATE 
INCOME TAX AND OTHER APPLICABLE TAXES AND OTHER AMOUNTS DUE ON 
ANY MONEYS PURSUANT TO THIS AGREEMENT.
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 By their signatures, the parties agree to the terms of this Agreement this 
 
 
  day of  , 20 . 

 
CITY OF FRUITA, OWNER 

 
By  Attest:   

Michael Bennett   Margaret Sell 
City Manager City Clerk 

 
Contractor name here, CONTRACTOR 

 
 
By:   Title:   

 
 

ACKNOWLEGEMENT 
 
STATE OF COLORADO ) 

)ss 
COUNTY OF MESA ) 

 
The above and foregoing signature of   was subscribed 
and sworn before me 

 
this   day of  , 202_. 

 
 
Witness my hand and official seal. 

 
My commission expires of:   

 
 
(SEAL) 

 

Notary Public 
 
 

Address 
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CONTRACTOR'S 
RIGHT OF ENTRY AGREEMENT 

THIS AGREEMENT is made and entered into as of     (the “Effective Date”), by and 
between UNION PACIFIC RAILROAD COMPANY, a Delaware corporation ("Railroad"); and 
 , a  corporation ("Contractor"). 

RECITALS: 
 

Contractor has been hired by  to perform work relating to 
  (the “Work”) with all or a portion of such 
Work to be performed on property of Railroad in the vicinity of Railroad's Milepost 461.97 on Railroad's Green River 
Subdivision at or near DOT No. 253795R located at or near Fruita, in Mesa County, State of Colorado, as such location 
is in the general location shown on the print marked Exhibit A, attached hereto and hereby made a part hereof, which 
Work is the subject of a contract dated  between Railroad and the  
 . 

Railroad is willing to permit Contractor to perform the Work described above at the location described above 
subject to the terms and conditions contained in this agreement 

 
AGREEMENT: 

NOW, THEREFORE, it is mutually agreed by and between Railroad and Contractor, as follows: 
 

ARTICLE 1 - DEFINITION OF CONTRACTOR. 

For purposes of this agreement, all references in this agreement to Contractor shall include Contractor's 
contractors, subcontractors, officers, agents and employees, and others acting under its or their authority. For purposes 
of clarity, Contractor agrees that any CIC (defined below) hired by Contractor is a subcontractor of Contractor and 
therefore included in the defined term Contractor pursuant to the foregoing sentence. 

 
ARTICLE 2 - RIGHT GRANTED; PURPOSE. 

Railroad hereby grants to Contractor the right, during the term hereinafter stated and upon and subject to each 
and all of the terms, provisions and conditions herein contained, to enter upon and have ingress to and egress from the 
property described in the Recitals for the purpose of performing the Work described in the Recitals above. The right 
herein granted to Contractor is limited to those portions of Railroad's property specifically described herein, or as 
designated by the Railroad Representative named in Article 4. 

 
ARTICLE 3 - TERMS AND CONDITIONS CONTAINED IN EXHIBITS B AND C. 

The terms and conditions contained in Exhibit B and Exhibit C, attached hereto, are hereby made a part of 
this agreement. 
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ARTICLE 4 - ALL EXPENSES TO BE BORNE BY CONTRACTOR; RAILROAD REPRESENTATIVE. 

A. Contractor shall bear any and all costs and expenses associated with any Work performed by Contractor 
(including without limitation any CIC), or any costs or expenses incurred by Railroad relating to this agreement. 

 
B. Contractor shall coordinate all of its Work with the following Railroad representative or his or her duly 

authorized representative (the "Railroad Representative"): 
 
 
 
 
 
 

C. Contractor, at its own expense, shall adequately police and supervise all Work to be performed by 
Contractor and shall ensure that such Work is performed in a safe manner as set forth in Section 7 of Exhibit B. The 
responsibility of Contractor for safe conduct and adequate policing and supervision of Contractor's Work shall not be 
lessened or otherwise affected by Railroad's approval of plans and specifications involving the Work, or by Railroad's 
collaboration in performance of any Work, or by the presence at the Work site of a Railroad Representative, or by 
compliance by Contractor with any requests or recommendations made by Railroad Representative. 

 
ARTICLE 5 - SCHEDULE OF WORK ON A MONTHLY BASIS. 

The Contractor, at its expense, shall provide on a monthly basis a detailed schedule of Work to the Railroad 
Representative named in Article 4B above. The reports shall start at the execution of this agreement and continue until 
this agreement is terminated as provided in this agreement or until the Contractor has completed all Work on Railroad’s 
property. 

 
ARTICLE 6 - TERM; TERMINATION. 

A. The grant of right herein made to Contractor shall commence on the date of this agreement, and 
continue until   , unless sooner terminated as herein provided, or at such time as 
Contractor has completed its Work on Railroad's property, whichever is earlier. Contractor agrees to notify the 
Railroad Representative in writing when it has completed its Work on Railroad's property. 

 
B. This agreement may be terminated by either party on ten (10) days written notice to the other party. 

 
ARTICLE 7 - CERTIFICATE OF INSURANCE. 

A. Before commencing any Work and throughout the entire term of this Agreement, Contractor, at its 
expense, shall procure and maintain in full force and effect the types and minimum limits of insurance specified in 
Exhibit C of this agreement and require each of its subcontractors to include the insurance endorsements as required 
under Section 12 of Exhibit B of this agreement. 

 
B. Not more frequently than once every two (2) years, Railroad may reasonably modify the required 

insurance coverage to reflect then-current risk management practices in the railroad industry and underwriting 
practices in the insurance industry. 

C. Upon request of Railroad, Contractor shall provide to Railroad a certificate issued by its insurance 
carrier evidencing the insurance coverage required under Exhibit B. 
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D. Contractor understands and accepts that the terms of this Article are wholly separate from and 
independent of the terms of any indemnity provisions contained in this Agreement. 

 
E. Upon request of Railroad, insurance correspondence, binders, policies, certificates and endorsements 

shall be sent to: 

Union Pacific Railroad Company 
 

[Insert mailing address] 
 
 

Attn:  
Project No. 774311 

ARTICLE 8 - PRECONSTRUCTION MEETING. 

If the Work to be performed by the Contractor will involve the Railroad providing any flagging protection (or 
if a CIC is approved to provide flagging protection pursuant to the terms set forth herein) and/or there is separate work 
to be performed by the Railroad, the Contractor confirms that no work shall commence until the Railroad and 
Contractor participate in a preconstruction meeting involving flagging procedures and coordination of work activities 
of the Contractor and the Railroad (and any CIC, as applicable.) 

 
ARTICLE 9. DISMISSAL OF CONTRACTOR'S EMPLOYEE. 

At the request of Railroad, Contractor shall remove from Railroad's property any employee of Contractor who 
fails to conform to the instructions of the Railroad Representative in connection with the Work on Railroad's property, 
and any right of Contractor shall be suspended until such removal has occurred. Contractor shall indemnify Railroad 
against any claims arising from the removal of any such employee from Railroad's property. 

 
ARTICLE 10. ADMINISTRATIVE FEE. 

Upon the execution and delivery of this agreement, Contractor shall pay to Railroad One Thousand Twenty 
Five Dollars ($1,025.00) as reimbursement for clerical, administrative and handling expenses in connection with the 
processing of this agreement. 

 
ARTICLE 11. CROSSINGS; COMPLIANCE WITH MUTCD AND FRA GUIDELINES. 

A. No additional vehicular crossings (including temporary haul roads) or pedestrian crossings over 
Railroad's trackage shall be installed or used by Contractor without the prior written permission of Railroad. 

B. Any permanent or temporary changes, including temporary traffic control, to crossings must conform 
to the Manual of Uniform Traffic Control Devices (MUTCD) and any applicable Federal Railroad Administration 
rules, regulations and guidelines, and must be reviewed by the Railroad prior to any changes being implemented. In 
the event the Railroad is found to be out of compliance with federal safety regulations due to the Contractor’s 
modifications, negligence, or any other reason arising from the Contractor’s presence on the Railroad’s property, the 
Contractor agrees to assume liability for any civil penalties imposed upon the Railroad for such noncompliance. 
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ARTICLE 12.- EXPLOSIVES. 

Explosives or other highly flammable substances shall not be stored or used on Railroad's property without the 
prior written approval of Railroad. 

 
IN WITNESS WHEREOF, the parties hereto have duly executed this agreement in duplicate as of the date 

first herein written. 
 
 

UNION PACIFIC RAILROAD COMPANY 

By:   
 

Title:   
 
 
 
 
 
 

 
[Company Name of Contractor] 

 
 

By:   
 

 
Name:   

 
Title:   

 
Phone:   

 
E-Mail:   
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EXHIBIT A 

TO 
CONTRACTOR’S RIGHT OF ENTRY AGREEMENT 

 
 

 
Exhibit A will be a print showing the general location of the work site. 



 

 

PROPOSED ADDITIONAL LICENSED 
CROSSING AREA 
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EXHIBIT B 

TO 
CONTRACTOR'S RIGHT OF ENTRY AGREEMENT 

 
Section 1. NOTICE OF COMMENCEMENT OF WORK - RAILROAD FLAGGING - PRIVATE 
FLAGGING. 

A. Contractor agrees to notify the Railroad Representative at least ten (10) working days in advance of 
Contractor commencing its Work and at least thirty (30) working days in advance of proposed performance of any Work 
by Contractor in which any person or equipment will be within twenty-five (25) feet of any track, or will be near enough to 
any track that any equipment extension (such as, but not limited to, a crane boom) will reach to within twenty-five (25) feet 
of any track. 

B. No work of any kind shall be performed, and no person, equipment, machinery, tool(s), material(s), 
vehicle(s), or thing(s) shall be located, operated, placed, or stored within twenty-five (25) feet of any of Railroad's track(s) 
at any time, for any reason, unless and until a Railroad approved flagman is provided to watch for trains. Upon receipt of 
such thirty (30)-day notice, the Railroad Representative will determine and inform Contractor whether a flagman need be 
present and whether Contractor needs to implement any special protective or safety measures. 

 
C. Contractor shall be permitted to hire a private contractor to perform flagging or other special protective or 

safety measures (such private contractor being commonly known in the railroad industry as a contractor-in-charge (“CIC”)) 
in lieu of Railroad providing such services or in concert with Railroad providing such services, subject to prior written 
approval by Railroad, which approval shall be in Railroad’s sole and absolute discretion. If Railroad agrees to permit 
Contractor to utilize a CIC pursuant to the preceding sentence, Contractor shall obtain Railroad’s prior approval in writing 
for each of the following items, as determined in all respects in Railroad’s sole and absolute discretion: (i) the identity of 
the third-party performing the role of CIC; (ii) the scope of the services to be performed for the project by the approved 
CIC; and (iii) any other terms and conditions governing such services to be provided by the CIC. If flagging or other special 
protective or safety measures are performed by an approved CIC, Contractor shall be solely responsible for (and shall timely 
pay such CIC for) its services. Railroad reserves the right to rescind any approval pursuant to this Section 1, Subsection C., 
in whole or in part, at any time, as determined in Railroad’s sole and absolute discretion. 

 
D. If any flagging or other special protective or safety measures are performed by employees of Railroad 

and/or any contractor of Railroad, Railroad will bill Contractor for such expenses incurred by Railroad, unless Railroad and 
a federal, state or local governmental entity have agreed that Railroad is to bill such expenses to the federal, state or local 
governmental entity. If Railroad will be sending the bills to Contractor, Contractor shall pay such bills within thirty (30) 
days of Contractor's receipt of billing. 

E. If any flagging or other special protective or safety measures are performed by Railroad or a CIC, Contractor 
agrees that Contractor is not relieved of any of its responsibilities or liabilities set forth in this agreement. 

F. The provisions set forth in this subsection are only applicable for Flagging Services performed by 
employees of Railroad: the rate of pay per hour for each flagman will be the prevailing hourly rate in effect for an eight- 
hour day for the class of flagmen used during regularly assigned hours and overtime in accordance with labor agreements 
and schedules in effect at the time the Work is performed. In addition to the cost of such labor, a composite charge for 
vacation, holiday, health and welfare, supplemental sickness, Railroad Retirement and unemployment compensation, 
supplemental pension, Employees Liability and Property Damage and Administration will be included, computed on actual 
payroll. The composite charge will be the prevailing composite charge in effect at the time the Work is performed. One 
and one-half times the current hourly rate is paid for overtime, Saturdays and Sundays, and two and one-half times current 
hourly rate for holidays. Wage rates are subject to change, at any time, by law or by agreement between Railroad and its 
employees, and may be retroactive as a result of negotiations or a ruling of an authorized governmental agency. Additional 
charges on labor are also subject to change.  If the wage rate or additional charges are changed, Contractor (or the 
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governmental entity, as applicable) shall pay on the basis of the new rates and charges. If flagging is performed by Railroad, 
reimbursement to Railroad will be required covering the full eight-hour day during which any flagman is furnished, unless 
the flagman can be assigned to other Railroad work during a portion of such day, in which event reimbursement will not be 
required for the portion of the day during which the flagman is engaged in other Railroad work. Reimbursement will also 
be required for any day not actually worked by the flagman following the flagman's assignment to work on the project for 
which Railroad is required to pay the flagman and which could not reasonably be avoided by Railroad by assignment of 
such flagman to other work, even though Contractor may not be working during such time. When it becomes necessary for 
Railroad to bulletin and assign an employee to a flagging position in compliance with union collective bargaining 
agreements, Contractor must provide Railroad a minimum of five (5) days notice prior to the cessation of the need for a 
flagman. If five (5) days notice of cessation is not given, Contractor will still be required to pay flagging charges for the 
five (5) day notice period required by union agreement to be given to the employee, even though flagging is not required 
for that period. An additional thirty (30) days notice must then be given to Railroad if flagging services are needed again 
after such five-day cessation notice has been given to Railroad. 

 
Section 2.    LIMITATION AND SUBORDINATION OF RIGHTS GRANTED 

A. The foregoing grant of right is subject and subordinate to the prior and continuing right and obligation of 
the Railroad to use and maintain its entire property including the right and power of Railroad to construct, maintain, repair, 
renew, use, operate, change, modify or relocate railroad tracks, roadways, signal, communication, fiber optics, or other 
wirelines, pipelines and other facilities upon, along or across any or all parts of its property, all or any of which may be 
freely done at any time or times by Railroad without liability to Contractor or to any other party for compensation or 
damages. 

B. The foregoing grant is also subject to all outstanding superior rights (whether recorded or unrecorded and 
including those in favor of licensees and lessees of Railroad's property, and others) and the right of Railroad to renew and 
extend the same, and is made without covenant of title or for quiet enjoyment. 

 
Section 3. NO INTERFERENCE WITH OPERATIONS OF RAILROAD AND ITS TENANTS. 

A. Contractor shall conduct its operations so as not to interfere with the continuous and uninterrupted use and 
operation of the railroad tracks and property of Railroad, including without limitation, the operations of Railroad's lessees, 
licensees or others, unless specifically authorized in advance by the Railroad Representative. Nothing shall be done or 
permitted to be done by Contractor at any time that would in any manner impair the safety of such operations. When not in 
use, Contractor's machinery and materials shall be kept at least twenty five (25) feet from the centerline of Railroad's nearest 
track, and there shall be no vehicular crossings of Railroads tracks except at existing open public crossings. 

 
B. Operations of Railroad and work performed by Railroad personnel and delays in the Work to be performed 

by Contractor caused by such railroad operations and Work are expected by Contractor, and Contractor agrees that Railroad 
shall have no liability to Contractor, or any other person or entity for any such delays. The Contractor shall coordinate its 
activities with those of Railroad and third parties so as to avoid interference with railroad operations. The safe operation of 
Railroad train movements and other activities by Railroad takes precedence over any Work to be performed by Contractor. 

 
 

Section 4. LIENS. 

Contractor shall pay in full all persons who perform labor or provide materials for the Work to be performed by 
Contractor. Contractor shall not create, permit or suffer any mechanic's or materialmen's liens of any kind or nature to be 
created or enforced against any property of Railroad for any such Work performed. Contractor shall indemnify and hold 
harmless Railroad from and against any and all liens, claims, demands, costs or expenses of whatsoever nature in any way 
connected with or growing out of such Work done, labor performed, or materials furnished. If Contractor fails to promptly 
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cause any lien to be released of record, Railroad may, at its election, discharge the lien or claim of lien at Contractor's 
expense. 

 
Section 5. PROTECTION OF FIBER OPTIC CABLE SYSTEMS. 

A. Fiber optic cable systems may be buried on Railroad's property. Protection of the fiber optic cable systems 
is of extreme importance since any break could disrupt service to users resulting in business interruption and loss of revenue 
and profits. Contractor shall visit up.com/CBUD to complete and submit the required form to determine if fiber optic cable 
is buried anywhere on Railroad's property to be used by Contractor. If it is, Contractor will telephone the 
telecommunications company(ies) involved, make arrangements for a cable locator and, if applicable, for relocation or other 
protection of the fiber optic cable. Contractor shall not commence any Work until all such protection or relocation (if 
applicable) has been accomplished. 

 
B. IN ADDITION TO OTHER INDEMNITY PROVISIONS IN THIS AGREEMENT, 

CONTRACTOR SHALL INDEMNIFY, DEFEND AND HOLD RAILROAD HARMLESS FROM AND AGAINST 
ALL COSTS, LIABILITY AND EXPENSE WHATSOEVER (INCLUDING, WITHOUT LIMITATION, 
ATTORNEYS' FEES, COURT COSTS AND EXPENSES) ARISING OUT OF ANY ACT OR OMISSION OF 
CONTRACTOR, ITS AGENTS AND/OR EMPLOYEES, THAT CAUSES OR CONTRIBUTES TO (1) ANY 
DAMAGE TO OR DESTRUCTION OF ANY TELECOMMUNICATIONS SYSTEM ON RAILROAD'S 
PROPERTY, AND/OR (2) ANY INJURY TO OR DEATH OF ANY PERSON EMPLOYED BY OR ON BEHALF 
OF ANY TELECOMMUNICATIONS COMPANY, AND/OR ITS CONTRACTOR, AGENTS AND/OR 
EMPLOYEES, ON RAILROAD'S PROPERTY. CONTRACTOR SHALL NOT HAVE OR SEEK RECOURSE 
AGAINST RAILROAD FOR ANY CLAIM OR CAUSE OF ACTION FOR ALLEGED LOSS OF PROFITS OR 
REVENUE OR LOSS OF SERVICE OR OTHER CONSEQUENTIAL DAMAGE TO A 
TELECOMMUNICATION COMPANY USING RAILROAD'S PROPERTY OR A CUSTOMER OR USER OF 
SERVICES OF THE FIBER OPTIC CABLE ON RAILROAD'S PROPERTY. 

 
Section 6. PERMITS - COMPLIANCE WITH LAWS. 

In the prosecution of the Work covered by this agreement, Contractor shall secure any and all necessary permits 
and shall comply with all applicable federal, state and local laws, regulations and enactments affecting the Work including, 
without limitation, all applicable Federal Railroad Administration regulations. 

 
Section 7. SAFETY. 

A. Safety of personnel, property, rail operations and the public is of paramount importance in the prosecution 
of any Work on Railroad property performed by Contractor. Contractor shall be responsible for initiating, maintaining and 
supervising all safety, operations and programs in connection with the Work. Contractor shall, at a minimum, comply with 
Railroad's then current safety standards located at the below web address (“Railroad’s Safety Standards”) to ensure 
uniformity with the safety standards followed by Railroad's own forces. As a part of Contractor's safety responsibilities, 
Contractor shall notify Railroad if Contractor determines that any of Railroad's Safety Standards are contrary to good safety 
practices. Contractor shall furnish copies of Railroad’s Safety Standards to each of its employees before they enter Railroad 
property. 

 
http://www.up.com/cs/groups/public/@uprr/@suppliers/documents/up_pdf_nativedocs/pdf_up_supplier_safety_req.pdf 

 
B. Without limitation of the provisions of paragraph A above, Contractor shall keep the job site free from 

safety and health hazards and ensure that its employees are competent and adequately trained in all safety and health aspects 
of the job. 

C. Contractor shall have proper first aid supplies available on the job site so that prompt first aid services may 

http://www.up.com/cs/groups/public/%40uprr/%40suppliers/documents/up_pdf_nativedocs/pdf_up_supplier_safety_req.pdf
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be provided to any person injured on the job site. Contractor shall promptly notify Railroad of any U.S. Occupational Safety 
and Health Administration reportable injuries. Contractor shall have a nondelegable duty to control its employees while 
they are on the job site or any other property of Railroad, and to be certain they do not use, be under the influence of, or 
have in their possession any alcoholic beverage, drug or other substance that may inhibit the safe performance of any Work. 

 
D. If and when requested by Railroad, Contractor shall deliver to Railroad a copy of Contractor's safety plan 

for conducting the Work (the "Safety Plan"). Railroad shall have the right, but not the obligation, to require Contractor to 
correct any deficiencies in the Safety Plan. The terms of this agreement shall control if there are any inconsistencies between 
this agreement and the Safety Plan. 

 
Section 8.    INDEMNITY. 

 
A. TO THE FULLEST EXTENT ALLOWED BY APPLICABLE LAW, CONTRACTOR SHALL 

INDEMNIFY, DEFEND AND HOLD HARMLESS RAILROAD, ITS AFFILIATES, AND ITS AND THEIR 
OFFICERS, AGENTS AND EMPLOYEES (INDIVIDUALLY AN “INDEMNIFIED PARTY” OR 
COLLECTIVELY "INDEMNIFIED PARTIES") FROM AND AGAINST ANY AND ALL LOSS, DAMAGE, 
INJURY, LIABILITY, CLAIM, DEMAND, COST OR EXPENSE (INCLUDING, WITHOUT LIMITATION, 
ATTORNEY'S, CONSULTANT'S AND EXPERT'S FEES, AND COURT COSTS), FINE OR PENALTY 
(COLLECTIVELY, "LOSS") INCURRED BY ANY PERSON (INCLUDING, WITHOUT LIMITATION, ANY 
INDEMNIFIED PARTY, CONTRACTOR, OR ANY EMPLOYEE OF CONTRACTOR OR OF ANY 
INDEMNIFIED PARTY) ARISING OUT OF OR IN ANY MANNER CONNECTED WITH (I) ANY WORK 
PERFORMED BY CONTRACTOR, OR (II) ANY ACT OR OMISSION OF CONTRACTOR, ITS OFFICERS, 
AGENTS OR EMPLOYEES, OR (III) ANY BREACH OF THIS AGREEMENT BY CONTRACTOR. 

 
B. THE RIGHT TO INDEMNITY UNDER THIS SECTION 8 SHALL ACCRUE UPON 

OCCURRENCE OF THE EVENT GIVING RISE TO THE LOSS, AND SHALL APPLY REGARDLESS OF ANY 
NEGLIGENCE OR STRICT LIABILITY OF ANY INDEMNIFIED PARTY, EXCEPT WHERE THE LOSS IS 
CAUSED BY THE SOLE ACTIVE NEGLIGENCE OF AN INDEMNIFIED PARTY AS ESTABLISHED BY THE 
FINAL JUDGMENT OF A COURT OF COMPETENT JURISDICTION. THE SOLE ACTIVE NEGLIGENCE 
OF ANY INDEMNIFIED PARTY SHALL NOT BAR THE RECOVERY OF ANY OTHER INDEMNIFIED 
PARTY. 

C. CONTRACTOR EXPRESSLY AND SPECIFICALLY ASSUMES POTENTIAL LIABILITY UNDER 
THIS SECTION 8 FOR CLAIMS OR ACTIONS BROUGHT BY CONTRACTOR'S OWN EMPLOYEES. 
CONTRACTOR WAIVES ANY IMMUNITY IT MAY HAVE UNDER WORKER'S COMPENSATION OR 
INDUSTRIAL INSURANCE ACTS TO INDEMNIFY THE INDEMNIFIED PARTIES UNDER THIS SECTION 8. 
CONTRACTOR ACKNOWLEDGES THAT THIS WAIVER WAS MUTUALLY NEGOTIATED BY THE PARTIES 
HERETO. 

 
D. NO COURT OR JURY FINDINGS IN ANY EMPLOYEE'S SUIT PURSUANT TO ANY 

WORKER'S COMPENSATION ACT OR THE FEDERAL EMPLOYERS' LIABILITY ACT AGAINST A PARTY 
TO THIS AGREEMENT MAY BE RELIED UPON OR USED BY CONTRACTOR IN ANY ATTEMPT TO 
ASSERT LIABILITY AGAINST ANY INDEMNIFIED PARTY. 

 
E. THE PROVISIONS OF THIS SECTION 8 SHALL SURVIVE THE COMPLETION OF ANY 

WORK PERFORMED BY CONTRACTOR OR THE TERMINATION OR EXPIRATION OF THIS 
AGREEMENT. IN NO EVENT SHALL THIS SECTION 8 OR ANY OTHER PROVISION OF THIS 
AGREEMENT BE DEEMED TO LIMIT ANY LIABILITY CONTRACTOR MAY HAVE TO ANY 
INDEMNIFIED PARTY BY STATUTE OR UNDER COMMON LAW. 
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Section 9. RESTORATION OF PROPERTY. 

In the event Railroad authorizes Contractor to take down any fence of Railroad or in any manner move or disturb 
any of the other property of Railroad in connection with the Work to be performed by Contractor, then in that event 
Contractor shall, as soon as possible and at Contractor's sole expense, restore such fence and other property to the same 
condition as the same were in before such fence was taken down or such other property was moved or disturbed. Contractor 
shall remove all of Contractor's tools, equipment, rubbish and other materials from Railroad's property promptly upon 
completion of the Work, restoring Railroad's property to the same state and condition as when Contractor entered thereon. 

 
Section 10. WAIVER OF DEFAULT. 

Waiver by Railroad of any breach or default of any condition, covenant or agreement herein contained to be kept, 
observed and performed by Contractor shall in no way impair the right of Railroad to avail itself of any remedy for any 
subsequent breach or default. 

 
Section 11. MODIFICATION - ENTIRE AGREEMENT. 

No modification of this agreement shall be effective unless made in writing and signed by Contractor and Railroad. 
This agreement and the exhibits attached hereto and made a part hereof constitute the entire understanding between 
Contractor and Railroad and cancel and supersede any prior negotiations, understandings or agreements, whether written or 
oral, with respect to the Work to be performed by Contractor. 

 
Section 12. ASSIGNMENT - SUBCONTRACTING. 

Contractor shall not assign or subcontract this agreement, or any interest therein, without the written consent of the 
Railroad. Contractor shall be responsible for the acts and omissions of all subcontractors. Before Contractor commences 
any Work, the Contractor shall, except to the extent prohibited by law; (1) require each of its subcontractors to include the 
Contractor as "Additional Insured” on the subcontractor's Commercial General Liability policy and Umbrella or Excess 
policies (if applicable) with respect to all liabilities arising out of the subcontractor's performance of Work on behalf of the 
Contractor by endorsing these policies with ISO Additional Insured Endorsements CG 20 10, and CG 20 37 (or substitute 
forms providing equivalent coverage; (2) require each of its subcontractors to endorse their Commercial General Liability 
Policy with "Contractual Liability Railroads" ISO Form CG 24 17 10 01 (or a substitute form providing equivalent coverage) 
for the job site; and (3) require each of its subcontractors to endorse their Business Automobile Policy with "Coverage For 
Certain Operations In Connection With Railroads" ISO Form CA 20 70 10 01 (or a substitute form providing equivalent 
coverage) for the job site. 



DocuSign Envelope ID: 1FFE9110-41FE-4E9E-83B5-72E98EA7DCBE 

Contractor's Right of Entry Public Projects 
Form Approved 02/09/2022 

1 
Exhibit C to EXHIBIT D – Contractors Right of Entry 
DOT 253795R, Project 774311 

EXHIBIT A  

 

 
 

EXHIBIT C 
TO 

CONTRACTOR'S RIGHT OF ENTRY AGREEMENT 

Union Pacific Railroad Company 
Insurance Requirements For 

Contractor’s Right of Entry Agreement 

During the entire term of this Agreement and course of the Project, and until all Project Work on Railroad’s property 
has been completed and all equipment and materials have been removed from Railroad’s property and Railroad’s 
property has been clean and restored to Railroad’s satisfaction, Contractor shall, at its sole cost and expense, procure 
and maintain the following insurance coverage: 

 
A. Commercial General Liability insurance. Commercial general liability (CGL) with a limit of not less than 

$5,000,000 each occurrence and an aggregate limit of not less than $10,000,000. CGL insurance must be 
written on ISO occurrence form CG 00 01 12 04 (or a substitute form providing equivalent coverage). 

 
The policy must also contain the following endorsement, which must be stated on the certificate of insurance: 

• Contractual Liability Railroads ISO form CG 24 17 10 01 (or a substitute form providing equivalent 
coverage) showing “Union Pacific Railroad Company Property” as the Designated Job Site. 

• Designated Construction Project(s) General Aggregate Limit ISO Form CG 25 03 03 97 (or a substitute 
form providing equivalent coverage) showing the project on the form schedule. 

B. Business Automobile Coverage insurance. Business auto coverage written on ISO form CA 00 01 10 01 (or 
a substitute form providing equivalent liability coverage) with a combined single limit of not less $5,000,000 
for each accident and coverage must include liability arising out of any auto (including owned, hired and non- 
owned autos). 

 
The policy must contain the following endorsements, which must be stated on the certificate of insurance: 

• Coverage For Certain Operations In Connection With Railroads ISO form CA 20 70 10 01 (or a 
substitute form providing equivalent coverage) showing “Union Pacific Property” as the Designated 
Job Site. 

• Motor Carrier Act Endorsement - Hazardous materials clean up (MCS-90) if required by law. 

C. Workers' Compensation and Employers' Liability insurance. Coverage must include but not be limited to: 
• Contractor's statutory liability under the workers' compensation laws of the state where the Work is 

being performed. 
• Employers' Liability (Part B) with limits of at least $500,000 each accident, $500,000 disease policy 

limit $500,000 each employee. 

If Contractor is self-insured, evidence of state approval and excess workers compensation coverage must be 
provided. Coverage must include liability arising out of the U. S. Longshoremen's and Harbor Workers' Act, 
the Jones Act, and the Outer Continental Shelf Land Act, if applicable. 

 
D. Railroad Protective Liability insurance. Contractor must maintain "Railroad Protective Liability" (RPL) 

insurance written on ISO occurrence form CG 00 35 12 04 (or a substitute form providing equivalent coverage) 
on behalf of Railroad as named insured, with a limit of not less than $2,000,000 per occurrence and an 
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aggregate of $6,000,000. The definition of "JOB LOCATION" and "WORK" on the declaration page of the 
policy shall refer to this agreement and shall describe all WORK or OPERATIONS performed under this 
agreement. Contractor shall provide this agreement to Contractor's insurance agent(s) and/or broker(s) and 
Contractor shall instruct such agent(s) and/or broker(s) to procure the insurance coverage required by this 
agreement. A BINDER STATING THE POLICY IS IN PLACE MUST BE SUBMITTED TO RAILROAD 
BEFORE THE WORK MAY COMMENCE AND UNTIL THE ORIGINAL POLICY IS FORWARDED TO 
UNION PACIFIC RAILROAD. 

 
E. Umbrella or Excess insurance. If Contractor utilizes umbrella or excess policies, these policies must “follow 

form” and afford no less coverage than the primary policy. 

F. Pollution Liability insurance. Pollution liability coverage must be included when the scope of the Work as 
defined in the agreement includes installation, temporary storage, or disposal of any "hazardous" material that 
is injurious in or upon land, the atmosphere, or any watercourses; or may cause bodily injury at any time. 

 
If required, coverage may be provided in separate policy form or by endorsement to Contractors CGL or RPL. 
Any form coverage must be equivalent to that provided in ISO form CG 24 15 "Limited Pollution Liability 
Extension Endorsement" or CG 28 31 "Pollution Exclusion Amendment" with limits of at least $5,000,000 per 
occurrence and an aggregate limit of $10,000,000. 

 
If the scope of Work as defined in this agreement includes the disposal of any hazardous or non-hazardous 
materials from the job site, Contractor must furnish to Railroad evidence of pollution legal liability insurance 
maintained by the disposal site operator for losses arising from the insured facility accepting the materials, 
with coverage in minimum amounts of $1,000,000 per loss, and an annual aggregate of $2,000,000. 

 
Other Requirements 

G. All policy(ies) required above (except business automobile, worker’s compensation and employers liability) 
must include Railroad as “Additional Insured” using ISO Additional Insured Endorsements CG 20 10, and CG 
20 37 (or substitute forms providing equivalent coverage). The coverage provided to Railroad as additional 
insured shall not be limited by Contractor's liability under the indemnity provisions of this agreement. BOTH 
CONTRACTOR AND RAILROAD EXPECT THAT UNION PACIFIC RAILROAD COMPANY WILL BE 
PROVIDED WITH THE BROADEST POSSIBLE COVERAGE AVAILABLE BY OPERATION OF LAW 
UNDER ISO ADDITIONAL INSURED FORMS CG 20 10 AND CG 20 37. 

 
H. Punitive damages exclusion, if any, must be deleted (and the deletion indicated on the certificate of insurance), 

unless (a) insurance coverage may not lawfully be obtained for any punitive damages that may arise under this 
agreement, or (b) all punitive damages are prohibited by all states in which this agreement will be performed. 

 
I. Contractor waives all rights of recovery, and its insurers also waive all rights of subrogation of damages against 

Railroad and its agents, officers, directors and employees for damages covered by the workers compensation 
and employers liability or commercial umbrella or excess liability obtained by Contractor required in this 
agreement where prohibited by law. This waiver must be stated on the certificate of insurance. 

 
J. Prior to commencing the Work, Contractor shall furnish Railroad with a certificate(s) of insurance, executed 

by a duly authorized representative of each insurer, showing compliance with the insurance requirements in 
this agreement. 
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K. All insurance policies must be written by a reputable insurance company acceptable to Railroad or with a 
current Best's Insurance Guide Rating of A- and Class VII or better, and authorized to do business in the state 
where the Work is being performed. 

 
L. The fact that insurance is obtained by Contractor or by Railroad on behalf of Contractor will not be deemed to 

release or diminish the liability of Contractor, including, without limitation, liability under the indemnity 
provisions of this agreement. Damages recoverable by Railroad from Contractor or any third party will not be 
limited by the amount of the required insurance coverage 
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UP Real Estate Project No: 774311 

PUBLIC HIGHWAY AT-GRADE CROSSING AGREEMENT 

County Road 16 
DOT 253795R 

461.97 – Green River Subdivision 
Fruita, Mesa County, State of Colorado 

THIS AGREEMENT ("Agreement") is made and entered into as of the 
 ("Effective Date"), by and between UNION PACIFIC RAILROAD COMPANY, a 

Delaware corporation, to be addressed at Real Estate Department, 1400 Douglas Street, Mail 
Stop 1690, Omaha, Nebraska 68179 (”Railroad") and CITY OF FRUITA, a municipal 
corporation or political subdivision of the State of Colorado to be addressed at 325 E Aspen 
Avenue, Fruita, CO 81521 ("Political Body"). 

RECITALS: 

Presently, the Political Body utilizes the Railroad’s property for the existing at grade 
public road crossing where County Road 16 intersects at Railroad’s milepost 461.97 on 
Railroad’s Green River Subdivision at or near Fruita, Mesa County, State of Colorado.  The 
Political Body desires to undertake as its project (the “Project”) the reconstruction and 
widening at an existing at grade public road crossing over County Road 16 (the “Crossing 
Area”).   

In support of its Project, the Political Body has requested the Railroad’s cooperation 
in connection with the relocation of crossing warning devices.  Said work is to be performed 
at the sole expense of Political Body. 

The Railroad right of way being utilized for the existing at grade public road crossing 
is not sufficient to allow for the reconstruction and widening of the Roadway.  Therefore, under 
this Agreement, the Railroad will be granting additional rights to the Political Body to facilitate 
the reconstruction and widening of the Roadway.  The portion of Railroad’s property that 
Political Body needs to use in connection with the Roadway (including the right of way being 
utilized for the existing at grade crossing) is shown on the Railroad’s location print marked 
Exhibit A and further described in plans marked Exhibit A-1, with each exhibit being 
attached hereto and hereby made a part hereof (the “Crossing Area”).   

The Railroad and the Political Body are entering into this Agreement to cover the 
above. 

DocuSign Envelope ID: 1FFE9110-41FE-4E9E-83B5-72E98EA7DCBE

3/16/2023



2 
Public Highway At-Grade Crossing Agreement  
DOT 253795R, Project 774311 

AGREEMENT: 
 

NOW, THEREFORE, it is mutually agreed by and between the parties hereto as 
follows: 
 
Section 1. EXHIBIT B 
 
 The general terms and conditions marked Exhibit B, are attached hereto and hereby 
made a part hereof. 
 
Section 2. RAILROAD GRANTS RIGHT 
 

For and in consideration of FIVE THOUSAND SIX HUNDRED AND FORTY-FOUR 
DOLLARS ($5,644.00) to be paid by the Political Body to the Railroad upon the execution 
and delivery of this Agreement and in further consideration of the Political Body’s agreement 
to perform and comply with the terms of this Agreement, the Railroad hereby grants to the 
Political Body the right to construct, maintain and repair the Roadway over and across the 
Crossing Area.   
 
Section 3. DEFINITION OF CONTRACTOR 
 

For purposes of this Agreement the term “Contractor” shall mean the contractor or 
contractors hired by the Political Body to perform any Project work on any portion of the 
Railroad’s property and shall also include the Contractor’s subcontractors and the 
Contractor’s and subcontractor’s respective employees, officers and agents, and others 
acting under its or their authority. 
 
Section 4. CONTRACTOR'S RIGHT OF ENTRY AGREEMENT - INSURANCE 
 

A. Prior to Contractor performing any work within the Crossing Area and any 
subsequent maintenance and repair work, the Political Body shall require the Contractor to: 

 
 execute the Railroad's then current Contractor's Right of Entry Agreement 
 obtain the then current insurance required in the Contractor’s Right of Entry 

Agreement; and 
 provide such insurance policies, certificates, binders and/or endorsements to 

the Railroad. 
 
B. The Railroad's current Contractor's Right of Entry Agreement is marked 

Exhibit D, attached hereto and hereby made a part hereof.  The Political Body confirms that 
it will inform its Contractor that it is required to execute such form of agreement and obtain 
the required insurance before commencing any work on any Railroad property. Under no 
circumstances will the Contractor be allowed on the Railroad's property without first executing 
the Railroad's Contractor's Right of Entry Agreement and obtaining the insurance set forth 
therein and also providing to the Railroad the insurance policies, binders, certificates and/or 
endorsements described therein. 
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C. All insurance correspondence, binders, policies, certificates and/or
endorsements shall be sent to: 

Manager - Contracts 
Union Pacific Railroad Company 
Real Estate Department 
1400 Douglas Street, Mail Stop 1690 
Omaha, NE  68179-1690 
UP Project No. 774311 

D. If the Political Body's own employees will be performing any of the Project work,
the Political Body may self-insure all or a portion of the insurance coverage subject to the 
Railroad's prior review and approval. 

Section 5. FEDERAL AID POLICY GUIDE 

If the Political Body will be receiving any federal funding for the Project, the current 
rules, regulations and provisions of the Federal Aid Policy Guide as contained in 23 CFR 140, 
Subpart I and 23 CFR 646, Subparts A and B are incorporated into this Agreement by 
reference. 

Section 6. NO PROJECT EXPENSES TO BE BORNE BY RAILROAD 

The Political Body agrees that no Project costs and expenses are to be borne by the 
Railroad.  In addition, the Railroad is not required to contribute any funding for the Project. 

Section 7. WORK TO BE PERFORMED BY RAILROAD; BILLING SENT 
TO POLITICAL BODY; POLITICAL BODY'S PAYMENT OF BILLS 

A. The work to be performed by the Railroad, at the Political Body's sole cost and 
expense, is described in the Railroad's Material and Force Account Estimate dated 9/7/2022 
for surface; and 11/10/2021 (finalized date at bottom of page) for signal, marked Exhibit C, 
attached hereto and hereby made a part hereof (the "Estimates").  As set forth in the 
Estimates, the Railroad's estimated cost for the Railroad's signal work associated with 
the Project is Fifty-Three Thousand, Four Hundred Sixty Five Dollars and no cents 
Dollars ($53,465.00). The Railroad's estimated cost for the Railroad's surface work 
associated with the Project is Two Hundred Thirty Three Thousand, Five Hundred 
Twenty Dollars and no cents ($233,520.00).  

B. The Railroad, if it so elects, may recalculate and update the 
Estimates submitted to the Political Body in the event the Political Body does not 
commence construction on the portion of the Project located on the Railroad’s property 
within six (6) months from the date of the Estimates.   

C. The Political Body acknowledges that the Estimates do not include any 
estimate of flagging or other protective service costs that are to be paid by the Political Body 
or the Contractor in connection with flagging or other protective services provided by the 
Railroad in connection with the Project.  All of such costs incurred by the Railroad are to be 
paid by the Political Body or the Contractor as determined by the Railroad and the 
Political Body.  If it is determined that the Railroad will be billing the Contractor directly for 
such costs, 
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the Political Body agrees that it will pay the Railroad for any flagging costs that have not been 
paid by any Contractor within thirty (30) days of the Contractor's receipt of billing.   

 
D. The Railroad shall send progressive billing to the Political Body during the 

Project and final billing to the Political Body within one hundred eighty (180) days after 
receiving written notice from the Political Body that all Project work affecting the Railroad's 
property has been completed.   
 

E. The Political Body agrees to reimburse the Railroad within thirty (30) days of 
its receipt of billing from the Railroad for one hundred percent (100%) of all actual costs 
incurred by the Railroad in connection with the Project including, but not limited to, all actual 
costs of engineering review (including preliminary engineering review costs incurred by 
Railroad prior to the Effective Date of this Agreement), construction, inspection, flagging 
(unless flagging costs are to be billed directly to the Contractor), procurement of materials, 
equipment rental, manpower and deliveries to the job site and all direct and indirect overhead 
labor/construction costs including Railroad's standard additive rates. 

 
Section 8. PLANS 
 
 A. The Political Body, at its expense, shall prepare, or cause to be prepared by 
others, the detailed plans and specifications for the Project and the Structure and submit such 
plans and specifications to the Railroad’s Assistant Vice President Engineering-Design, or his 
authorized representative, for prior review and approval.  The plans and specifications shall 
include all Roadway layout specifications, cross sections and elevations, associated 
drainage, and other appurtenances. 
 

B. The final one hundred percent (100%) completed plans that are approved in 
writing by the Railroad’s Assistant Vice President Engineering-Design, or his authorized 
representative, are hereinafter referred to as the “Plans”.  The Plans are hereby made a part 
of this Agreement by reference. 
 

C. No changes in the Plans shall be made unless the Railroad has consented to 
such changes in writing. 
 

D. The Railroad's review and approval of the Plans will in no way relieve the 
Political Body or the Contractor from their responsibilities, obligations and/or liabilities under 
this Agreement, and will be given with the understanding that the Railroad makes no 
representations or warranty as to the validity, accuracy, legal compliance or completeness of 
the Plans and that any reliance by the Political Body or Contractor on the Plans is at the risk 
of the Political Body and Contractor. 
 
Section 9. NON-RAILROAD IMPROVEMENTS 
 
 A. Submittal of plans and specifications for protecting, encasing, reinforcing, 
relocation, replacing, removing and abandoning in place all non-railroad owned facilities (the 
"Non Railroad Facilities") affected by the Project including, without limitation, utilities, fiber 
optics, pipelines, wirelines, communication lines and fences is required under Section 8.  The 
Non Railroad Facilities plans and specifications shall comply with Railroad's standard 
specifications and requirements, including, without limitation, American Railway Engineering 
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and Maintenance-of-Way Association ("AREMA") standards and guidelines.  Railroad has no 
obligation to supply additional land for any Non Railroad Facilities and does not waive its right 
to assert preemption defenses, challenge the right-to-take, or pursue compensation in any 
condemnation action, regardless if the submitted Non Railroad Facilities plans and 
specifications comply with Railroad's standard specifications and requirements.  Railroad has 
no obligation to permit any Non Railroad Facilities to be abandoned in place or relocated on 
Railroad's property. 
 
 B. Upon Railroad's approval of submitted Non Railroad Facilities plans and 
specifications, Railroad will attempt to incorporate them into new agreements or supplements 
of existing agreements with Non Railroad Facilities owners or operators.  Railroad may use 
its standard terms and conditions, including, without limitation, its standard license fee and 
administrative charges when requiring supplements or new agreements for Non Railroad 
Facilities.  Non Railroad Facilities work shall not commence before a supplement or new 
agreement has been fully executed by Railroad and the Non Railroad Facilities owner or 
operator, or before Railroad and Political Body mutually agree in writing to (i) deem the 
approved Non Railroad Facilities plans and specifications to be Plans pursuant to Section 8B, 
(ii) deem the Non Railroad Facilities part of the Structure, and (iii) supplement this Agreement 
with terms and conditions covering the Non Railroad Facilities. 
 
Section 10. EFFECTIVE DATE; TERM; TERMINATION 
 

A. This Agreement is effective as of the Effective Date first herein written and shall 
continue in full force and effect for as long as the Roadway remains on the Railroad’s property. 

 
B. The Railroad, if it so elects, may terminate this Agreement effective upon 

delivery of written notice to the Political Body in the event the Political Body does not 
commence construction on the portion of the Project located on the Railroad’s property within 
twelve (12) months from the Effective Date. 

 
C. If the Agreement is terminated as provided above, or for any other reason, the 

Political Body shall pay to the Railroad all actual costs incurred by the Railroad in connection 
with the Project up to the date of termination, including, without limitation, all actual costs 
incurred by the Railroad in connection with reviewing any preliminary or final Project Plans. 

 
Section 11. CONDITIONS TO BE MET BEFORE 
  POLITICAL BODY CAN COMMENCE WORK 
 

Neither the Political Body nor the Contractor may commence any work within the 
Crossing Area or on any other Railroad property until: 

 
(i) The Railroad and Political Body have executed this Agreement. 
 
(ii) The Railroad has provided to the Political Body the Railroad’s written approval 

of the Plans. 
 
(iii) Each Contractor has executed Railroad’s Contractor’s Right of Entry 

Agreement and has obtained and/or provided to the Railroad the insurance 
policies, certificates, binders, and/or endorsements required under the 
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Contractor’s Right of Entry Agreement. 
 
(iv) Each Contractor has given the advance notice(s) required under the 

Contractor's Right of Entry Agreement to the Railroad Representative named 
in the Contactor's Right of Entry Agreement. 

 
Section 12. FUTURE PROJECTS 
 
 Future projects involving substantial maintenance, repair, reconstruction, renewal 
and/or demolition of the Roadway shall not commence until Railroad and Political Body agree 
on the plans for such future projects, cost allocations, right of entry terms and conditions and 
temporary construction rights, terms and conditions. 
 
Section 13. ASSIGNMENT; SUCCESSORS AND ASSIGNS 
 
 A. Political Body shall not assign this Agreement without the prior written consent 
of Railroad. 
 
 B. Subject to the provisions of Paragraph A above, this Agreement shall inure to 
the benefit of and be binding upon the successors and assigns of Railroad and Political Body. 
 
Section 14. SPECIAL PROVISIONS PERTAINING TO AMERICAN 
  RECOVERY AND REINVESTMENT ACT OF 2009      
 
 If the Political Body will be receiving American Recovery and Reinvestment Act 
("ARRA") funding for the Project, the Political Body agrees that it is responsible in performing 
and completing all ARRA reporting documents for the Project.  The Political Body confirms 
and acknowledges that Section 1512 of the ARRA provisions applies only to a "recipient" 
receiving ARRA funding directing from the federal government and, therefore, (i) the ARRA 
reporting requirements are the responsibility of the Political Body and not of the Railroad, and 
(ii) the Political Body shall not delegate any ARRA reporting responsibilities to the Railroad.  
The Political Body also confirms and acknowledges that (i) the Railroad shall provide to the 
Political Body the Railroad's standard and customary billing for expenses incurred by the 
Railroad for the Project including the Railroad's standard and customary documentation to 
support such billing, and (ii) such standard and customary billing and documentation from the 
Railroad provides the information needed by the Political Body to perform and complete the 
ARRA reporting documents.  The Railroad confirms that the Political Body and the Federal 
Highway Administration shall have the right to audit the Railroad's billing and documentation 
for the Project as provided in Section 11 of Exhibit B of this Agreement. 
 
Section 15. TERMINATION OF ORIGINAL AGREEMENT 
 

Upon the completion of the Roadway, any original agreement, if any, shall terminate 
and the terms and conditions of this Agreement shall govern the use, maintenance and repair 
of the Roadway. 
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 IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed 
as of the Effective Date first herein written.   
 

 
UNION PACIFIC RAILROAD COMPANY 
(Federal Tax ID #94-6001323) 
 
 
By: _________________________________ 
 
Printed Name: ________________________ 
 
Title: ________________________________ 
 
 
 

      CITY OF FRUITA 
 
 
      By: ________________________________ 
        

Printed Name: ________________________ 
       

Title: ________________________________ 
 
 

Michael P. Bennett

City Manager
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EXHIBIT A 

TO 
PUBLIC HIGHWAY AT GRADE CROSSING AGREEMENT 

 
 
 
Exhibit A will be a print showing the Crossing Area (see Recitals) 
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EXHIBIT A-1 
TO 

PUBLIC HIGHWAY AT GRADE CROSSING AGREEMENT 
 
 

Exhibit A-1 will be the Plans of the Crossing Area (see Recitals) 
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EXHIBIT B 
TO 

PUBLIC HIGHWAY AT GRADE CROSSING AGREEMENT 
 
 
SECTION 1.  CONDITIONS AND COVENANTS 
 
A. The Railroad makes no covenant or warranty of title for quiet possession or against 
encumbrances.  The Political Body shall not use or permit use of the Crossing Area for any 
purposes other than those described in this Agreement.  Without limiting the foregoing, the 
Political Body shall not use or permit use of the Crossing Area for railroad purposes, or for 
gas, oil or gasoline pipe lines. Any lines constructed on the Railroad's property by or under 
authority of the Political Body for the purpose of conveying electric power or communications 
incidental to the Political Body's use of the property for highway purposes shall be 
constructed in accordance with specifications and requirements of the Railroad, and in such 
manner as not adversely to affect communication or signal lines of the Railroad or its 
licensees now or hereafter located upon said property.  No nonparty shall be admitted by 
the Political Body to use or occupy any part of the Railroad's property without the Railroad's 
written consent.  Nothing herein shall obligate the Railroad to give such consent. 
 
B. The Railroad reserves the right to cross the Crossing Area with such railroad tracks 
as may be required for its convenience or purposes.  In the event the Railroad shall place 
additional tracks upon the Crossing Area, the Political Body shall, at its sole cost and 
expense, modify the Roadway to conform with all tracks within the Crossing Area. 
 
C. The right hereby granted is subject to any existing encumbrances and rights (whether 
public or private), recorded or unrecorded, and also to any renewals thereof.  The Political 
Body shall not damage, destroy or interfere with the property or rights of nonparties in, upon 
or relating to the Railroad's property, unless the Political Body at its own expense settles 
with and obtains releases from such nonparties. 
 
D. The Railroad reserves the right to use and to grant to others the right to use the 
Crossing Area for any purpose not inconsistent with the right hereby granted, including, but 
not by way of limitation, the right to construct, reconstruct, maintain, operate, repair, alter, 
renew and replace tracks, facilities and appurtenances on the property; and the right to 
cross the Crossing Area with all kinds of equipment. 
 
E. So far as it lawfully may do so, the Political Body will assume, bear and pay all taxes 
and assessments of whatsoever nature or kind (whether general, local or special) levied or 
assessed upon or against the Crossing Area, excepting taxes levied upon and against the 
property as a component part of the Railroad's operating property. 
 
F. If any property or rights other than the right hereby granted are necessary for the 
construction, maintenance and use of the Roadway and its appurtenances, or for the 
performance of any work in connection with the Project, the Political Body will acquire all 
such other property and rights at its own expense and without expense to the Railroad. 
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SECTION 2.  CONSTRUCTION OF ROADWAY 
 
A. The Political Body, at its expense, will apply for and obtain all public authority 
required by law, ordinance, rule or regulation for the Project, and will furnish the Railroad 
upon request with satisfactory evidence that such authority has been obtained. 
 
B. Except as may be otherwise specifically provided herein, the Political Body, at its 
expense, will furnish all necessary labor, material and equipment, and shall construct and 
complete the Roadway and all appurtenances thereof.  The appurtenances shall include, 
without limitation, all necessary and proper highway warning devices (except those installed 
by the Railroad within its right of way) and all necessary drainage facilities, guard rails or 
barriers, and right of way fences between the Roadway and the railroad tracks.  Upon 
completion of the Project, the Political Body shall remove from the Railroad's property all 
temporary structures and false work, and will leave the Crossing Area in a condition 
satisfactory to the Railroad. 
 
C. All construction work of the Political Body upon the Railroad's property (including, 
but not limited to, construction of the Roadway and all appurtenances and all related and 
incidental work) shall be performed and completed in a manner satisfactory to the Assistant 
Vice President Engineering-Design of the Railroad or his authorized representative and in 
compliance with the Plans, and other guidelines furnished by the Railroad. 
 
D. All construction work of the Political Body shall be performed diligently and 
completed within a reasonable time.  No part of the Project shall be suspended, discontinued 
or unduly delayed without the Railroad's written consent, and subject to such reasonable 
conditions as the Railroad may specify.  It is understood that the Railroad's tracks at and in 
the vicinity of the work will be in constant or frequent use during progress of the work and 
that movement or stoppage of trains, engines or cars may cause delays in the work of the 
Political Body.  The Political Body hereby assumes the risk of any such delays and agrees 
that no claims for damages on account of any delay shall be made against the Railroad by 
the State and/or the Contractor. 
 
SECTION 3.  INJURY AND DAMAGE TO PROPERTY 
 

If the Political Body, in the performance of any work contemplated by this Agreement 
or by the failure to do or perform anything for which the Political Body is responsible under 
the provisions of this Agreement, shall injure, damage or destroy any property of the 
Railroad or of any other person lawfully occupying or using the property of the Railroad, 
such property shall be replaced or repaired by the Political Body at the Political Body's own 
expense, or by the Railroad at the expense of the Political Body, and to the satisfaction of 
the Railroad's Assistant Vice President Engineering-Design. 
 
SECTION 4.  RAILROAD MAY USE CONTRACTORS TO PERFORM WORK 
 
 The Railroad may contract for the performance of any of its work by other than the 
Railroad forces.  The Railroad shall notify the Political Body of the contract price within ninety 
(90) days after it is awarded. Unless the Railroad's work is to be performed on a fixed price 
basis, the Political Body shall reimburse the Railroad for the amount of the contract. 
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SECTION 5.  MAINTENANCE AND REPAIRS 
 
A. The Political Body shall, at its own sole expense, maintain, repair, and renew, or 
cause to be maintained, repaired and renewed, the entire Crossing Area and Roadway, 
except the portions between the track tie ends, which shall be maintained by the Railroad 
at the Political Body’s expense. 
 
B. If, in the future, the Political Body elects to have the surfacing material between the 
track tie ends, or between tracks if there is more than one railroad track across the Crossing 
Area, replaced with paving or some surfacing material other than timber planking, the 
Railroad, at the Political Body’s expense, shall install such replacement surfacing, and in 
the future, to the extent repair or replacement of the surfacing is necessitated by repair or 
rehabilitation of the Railroad’s tracks through the Crossing Area, the Political Body shall 
bear the expense of such repairs or replacement. 
 
SECTION 6.  CHANGES IN GRADE 
 
 If at any time the Railroad shall elect, or be required by competent authority to, raise 
or lower the grade of all or any portion of the track(s) located within the Crossing Area, the 
Political Body shall, at its own expense, conform the Roadway to conform with the change 
of grade of the trackage. 
 
SECTION 7.  REARRANGEMENT OF WARNING DEVICES 
 
 If the change or rearrangement of any warning device installed hereunder is 
necessitated for public or Railroad convenience or on account of improvements for either 
the Railroad, highway or both, the parties will apportion the expense incidental thereto 
between themselves by negotiation, agreement or by the order of a competent authority 
before the change or rearrangement is undertaken. 
 
SECTION 8.  SAFETY MEASURES; PROTECTION 
  OF RAILROAD COMPANY OPERATIONS 
 
 It is understood and recognized that safety and continuity of the Railroad's operations 
and communications are of the utmost importance; and in order that the same may be 
adequately safeguarded, protected and assured, and in order that accidents may be 
prevented and avoided, it is agreed with respect to all of said work of the Political Body that 
the work will be performed in a safe manner and in conformity with the following standards: 
 
A. Definitions.  All references in this Agreement to the Political Body shall also include 
the Contractor and their respective officers, agents and employees, and others acting under 
its or their authority; and all references in this Agreement to work of the Political Body shall 
include work both within and outside of the Railroad’s property. 
 
B. Entry on to Railroad's Property by Political Body.  If the Political Body's employees 
need to enter Railroad's property in order to perform an inspection of the Roadway, minor 
maintenance or other activities, the Political Body shall first provide at least ten (10) working 
days advance notice to the Railroad Representative.  With respect to such entry on to 
Railroad’s property, the Political Body, to the extent permitted by law, agrees to release, 
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defend and indemnify the Railroad from and against any loss, damage, injury, liability, claim, 
cost or expense incurred by any person including, without limitation, the Political Body’s 
employees, or damage to any property or equipment (collectively the “Loss”) that arises from 
the presence or activities of Political Body’s employees on Railroad’s property, except to the 
extent that any Loss is caused by the sole direct negligence of Railroad. 
 
C. Flagging. 
 

(i) If the Political Body's employees need to enter Railroad's property as provided 
in Paragraph B above, the Political Body agrees to notify the Railroad Representative at least 
thirty (30) working days in advance of proposed performance of any work by Political Body in 
which any person or equipment will be within twenty-five (25) feet of any track, or will be near 
enough to any track that any equipment extension (such as, but not limited to, a crane boom) 
will reach to within twenty-five (25) feet of any track.  No work of any kind shall be performed, 
and no person, equipment, machinery, tool(s), material(s), vehicle(s), or thing(s) shall be 
located, operated, placed, or stored within twenty-five (25) feet of any of Railroad's track(s) 
at any time, for any reason, unless and until a Railroad flagman is provided to watch for trains.  
Upon receipt of such thirty (30) day notice, the Railroad Representative will determine and 
inform Political Body whether a flagman need be present and whether Political Body needs 
to implement any special protective or safety measures.  If flagging or other special protective 
or safety measures are performed by Railroad, Railroad will bill Political Body for such 
expenses incurred by Railroad.  If Railroad performs any flagging, or other special protective 
or safety measures are performed by Railroad, Political Body agrees that Political Body is not 
relieved of any of its responsibilities or liabilities set forth in this Agreement. 
 

(ii) The rate of pay per hour for each flagman will be the prevailing hourly rate in 
effect for an eight-hour day for the class of flagmen used during regularly assigned hours and 
overtime in accordance with Labor Agreements and Schedules in effect at the time the work 
is performed.  In addition to the cost of such labor, a composite charge for vacation, holiday, 
health and welfare, supplemental sickness, Railroad Retirement and unemployment 
compensation, supplemental pension, Employees Liability and Property Damage and 
Administration will be included, computed on actual payroll.  The composite charge will be 
the prevailing composite charge in effect at the time the work is performed.  One and one-
half times the current hourly rate is paid for overtime, Saturdays and Sundays, and two and 
one-half times current hourly rate for holidays.  Wage rates are subject to change, at any 
time, by law or by agreement between Railroad and its employees, and may be retroactive 
as a result of negotiations or a ruling of an authorized governmental agency.  Additional 
charges on labor are also subject to change.  If the wage rate or additional charges are 
changed, Political Body shall pay on the basis of the new rates and charges. 
 

(iii) Reimbursement to Railroad will be required covering the full eight-hour day 
during which any flagman is furnished, unless the flagman can be assigned to other Railroad 
work during a portion of such day, in which event reimbursement will not be required for the 
portion of the day during which the flagman is engaged in other Railroad work.  
Reimbursement will also be required for any day not actually worked by the flagman following 
the flagman's assignment to work on the project for which Railroad is required to pay the 
flagman and which could not reasonably be avoided by Railroad by assignment of such 
flagman to other work, even though Political Body may not be working during such time.  
When it becomes necessary for Railroad to bulletin and assign an employee to a flagging 
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position in compliance with union collective bargaining agreements, Political Body must 
provide Railroad a minimum of five (5) days notice prior to the cessation of the need for a 
flagman.  If five (5) days notice of cessation is not given, Political Body will still be required to 
pay flagging charges for the five (5) day notice period required by union agreement to be 
given to the employee, even though flagging is not required for that period.  An additional 
thirty (30) days notice must then be given to Railroad if flagging services are needed again 
after such five day cessation notice has been given to Railroad. 
 
D. Compliance With Laws.  The Political Body shall comply with all applicable federal, 
state and local laws, regulations and enactments affecting the work.  The Political Body shall 
use only such methods as are consistent with safety, both as concerns the Political Body, 
the Political Body's agents and employees, the officers, agents, employees and property of 
the Railroad and the public in general. The Political Body (without limiting the generality of 
the foregoing) shall comply with all applicable state and federal occupational safety and 
health acts and regulations.  All Federal Railroad Administration regulations shall be 
followed when work is performed on the Railroad's premises.  If any failure by the Political 
Body to comply with any such laws, regulations, and enactments, shall result in any fine, 
penalty, cost or charge being assessed, imposed or charged against the Railroad, the 
Political Body shall reimburse, and to the extent it may lawfully do so, indemnify the Railroad 
for any such fine, penalty, cost, or charge, including without limitation attorney's fees, court 
costs and expenses.  The Political Body further agrees in the event of any such action, upon 
notice thereof being provided by the Railroad, to defend such action free of cost, charge, or 
expense to the Railroad. 
 
E. No Interference or Delays.  The Political Body shall not do, suffer or permit anything 
which will or may obstruct, endanger, interfere with, hinder or delay maintenance or 
operation of the Railroad's tracks or facilities, or any communication or signal lines, 
installations or any appurtenances thereof, or the operations of others lawfully occupying or 
using the Railroad's property or facilities. 
 
F. Supervision.  The Political Body, at its own expense, shall adequately police and 
supervise all work to be performed by the Political Body, and shall not inflict injury to persons 
or damage to property for the safety of whom or of which the Railroad may be responsible, 
or to property of the Railroad. The responsibility of the Political Body for safe conduct and 
adequate policing and supervision of the Project shall not be lessened or otherwise affected 
by the Railroad's approval of plans and specifications, or by the Railroad's collaboration in 
performance of any work, or by the presence at the work site of the Railroad's 
representatives, or by compliance by the Political Body with any requests or 
recommendations made by such representatives.  If a representative of the Railroad is 
assigned to the Project, the Political Body will give due consideration to suggestions and 
recommendations made by such representative for the safety and protection of the 
Railroad's property and operations. 
 
G. Suspension of Work.  If at any time the Political Body's engineers or the Vice 
President-Engineering Services of the Railroad or their respective representatives shall be 
of the opinion that any work of the Political Body is being or is about to be done or prosecuted 
without due regard and precaution for safety and security, the Political Body shall 
immediately suspend the work until suitable, adequate and proper protective measures are 
adopted and provided. 
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H. Removal of Debris.  The Political Body shall not cause, suffer or permit material or 
debris to be deposited or cast upon, or to slide or fall upon any property or facilities of the 
Railroad; and any such material and debris shall be promptly removed from the Railroad's 
property by the Political Body at the Political Body's own expense or by the Railroad at the 
expense of the Political Body.  The Political Body shall not cause, suffer or permit any snow 
to be plowed or cast upon the Railroad's property during snow removal from the Crossing 
Area. 
 
I. Explosives.  The Political Body shall not discharge any explosives on or in the 
vicinity of the Railroad's property without the prior consent of the Railroad's Vice President-
Engineering Services, which shall not be given if, in the sole discretion of the Railroad's Vice 
President-Engineering Services, such discharge would be dangerous or would interfere with 
the Railroad's property or facilities.  For the purposes hereof, the "vicinity of the Railroad's 
property" shall be deemed to be any place on the Railroad's property or in such close 
proximity to the Railroad's property that the discharge of explosives could cause injury to 
the Railroad's employees or other persons, or cause damage to or interference with the 
facilities or operations on the Railroad's property.  The Railroad reserves the right to impose 
such conditions, restrictions or limitations on the transportation, handling, storage, security 
and use of explosives as the Railroad, in the Railroad's sole discretion, may deem to be 
necessary, desirable or appropriate.   
 
J. Excavation.  The Political Body shall not excavate from existing slopes nor construct 
new slopes which are excessive and may create hazards of slides or falling rock, or impair 
or endanger the clearance between existing or new slopes and the tracks of the Railroad.  
The Political Body shall not do or cause to be done any work which will or may disturb the 
stability of any area or adversely affect the Railroad's tracks or facilities. The Political Body, 
at its own expense, shall install and maintain adequate shoring and cribbing for all 
excavation and/or trenching performed by the Political Body in connection with construction, 
maintenance or other work.  The shoring and cribbing shall be constructed and maintained 
with materials and in a manner approved by the Railroad's Assistant Vice President 
Engineering - Design to withstand all stresses likely to be encountered, including any 
stresses resulting from vibrations caused by the Railroad's operations in the vicinity. 
 
K. Drainage.  The Political Body, at the Political Body's own expense, shall provide and 
maintain suitable facilities for draining the Roadway and its appurtenances, and shall not 
suffer or permit drainage water therefrom to flow or collect upon property of the Railroad.  
The Political Body, at the Political Body's own expense, shall provide adequate passageway 
for the waters of any streams, bodies of water and drainage facilities (either natural or 
artificial, and including water from the Railroad's culvert and drainage facilities), so that said 
waters may not, because of any facilities or work of the Political Body, be impeded, 
obstructed, diverted or caused to back up, overflow or damage the property of the Railroad 
or any part thereof, or property of others. The Political Body shall not obstruct or interfere 
with existing ditches or drainage facilities. 
 
L. Notice.  Before commencing any work, the Political Body shall provide the advance 
notice to the Railroad that is required under the Contractor's Right of Entry Agreement. 
 
M. Fiber Optic Cables.  Fiber optic cable systems may be buried on the Railroad's 
property. Protection of the fiber optic cable systems is of extreme importance since any 
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break could disrupt service to users resulting in business interruption and loss of revenue 
and profits.  Political Body shall visit up.com/CBUD to complete and submit the required 
form to determine if fiber optic cable is buried anywhere on Railroad's property to be used 
by the Political Body.  If it is, Political Body will telephone the telecommunications 
company(ies) involved, arrange for a cable locator, and make arrangements for relocation 
or other protection of the fiber optic cable prior to beginning any work on the Railroad's 
premises.  
 
SECTION 9.  INTERIM WARNING DEVICES 
 
 If at anytime it is determined by a competent authority, by the Political Body, or by 
agreement between the parties, that new or improved train activated warning devices should 
be installed at the Crossing Area, the Political Body shall install adequate temporary warning 
devices or signs and impose appropriate vehicular control measures to protect the motoring 
public until the new or improved devices have been installed. 
 
SECTION 10.  OTHER RAILROADS 
 
 All protective and indemnifying provisions of this Agreement shall inure to the benefit 
of the Railroad and any other railroad company lawfully using the Railroad's property or 
facilities. 
 
SECTION 11.  BOOKS AND RECORDS 
 
 The books, papers, records and accounts of Railroad, so far as they relate to the items 
of expense for the materials to be provided by Railroad under this Project, or are associated 
with the work to be performed by Railroad under this Project, shall be open to inspection and 
audit at Railroad's offices in Omaha, Nebraska, during normal business hours by the agents 
and authorized representatives of Political Body for a period of three (3) years following the 
date of Railroad's last billing sent to Political Body. 
 
SECTION 12.  REMEDIES FOR BREACH OR NONUSE 
 
A. If the Political Body shall fail, refuse or neglect to perform and abide by the terms of 
this Agreement, the Railroad, in addition to any other rights and remedies, may perform any 
work which in the judgment of the Railroad is necessary to place the Roadway and 
appurtenances in such condition as will not menace, endanger or interfere with the 
Railroad's facilities or operations or jeopardize the Railroad's employees; and the Political 
Body will reimburse the Railroad for the expenses thereof. 
 
B. Nonuse by the Political Body of the Crossing Area for public highway purposes 
continuing at any time for a period of eighteen (18) months shall, at the option of the 
Railroad, work a termination of this Agreement and of all rights of the Political Body 
hereunder. 
 
C. The Political Body will surrender peaceable possession of the Crossing Area and 
Roadway upon termination of this Agreement.  Termination of this Agreement shall not affect 
any rights, obligations or liabilities of the parties, accrued or otherwise, which may have 
arisen prior to termination. 
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SECTION 13.  MODIFICATION - ENTIRE AGREEMENT 
 
 No waiver, modification or amendment of this Agreement shall be of any force or 
effect unless made in writing, signed by the Political Body and the Railroad and specifying 
with particularity the nature and extent of such waiver, modification or amendment.  Any 
waiver by the Railroad of any default by the Political Body shall not affect or impair any right 
arising from any subsequent default. This Agreement and Exhibits attached hereto and 
made a part hereof constitute the entire understanding between the Political Body and the 
Railroad and cancel and supersede any prior negotiations, understandings or agreements, 
whether written or oral, with respect to the work or any part thereof. 
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EXHIBIT C 

TO 

PUBLIC HIGHWAY AT GRADE CROSSING AGREEMENT 

Exhibit C (if applicable) will be Railroad's Material and Force Estimates. 
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Material And Force Account Estimate

City of Fruita
Estimate Number: 134388      Version: 2

Standard Rates: Labor Additive = 223%

Estimate Good  Until 09/07/23

Location: GREEN RIVER SUB, SIMN, 461.95-461.99

Description of Work: Surface Project 253795R-4, Green River Sub MP 461.97 PID 119683  16 Rd, 

Fruita, CO

Prepared For: 

Buy America: No

COMMENTS FACILITY Description QTY UOM UCST LABOR MATERIAL TOTAL UP %0 Agcy %100

ENGINEERING
 Engineering 1 LS 24,364.00 24,364 0 24,364 0 24,364

 Bill Prep Fee - Track Surface RECOLLECT 1 LS 900.00 0 900 900 0 900

 Homeline Freight - Track Surface RECOLLECT 1 LS 900.00 0 900 900 0 900

 Foreign Line Freight - Track Surface RECOLLECT 1 LS 1,700.00 0 1,700 1,700 0 1,700

 Contract Engineering 1 LS 10,000.00 0 10,000 10,000 0 10,000

Sub-Total = 24,364 13,500 37,864 0 37,864

TRACK CONSTRUCTION - COMPANY
 Mobilization: Company 2 DA 11,450.00 22,900 0 22,900 0 22,900

Mainline RDXING RDXING 136# CON10W 10' LOOSE PAN TIES

COMPLETE

48 TF 872.10 22,005 19,856 41,861 0 41,861

Mainline TRACK 136# CWRIS0 24-8'6" HWD N 16 TP 32 TF 559.35 14,002 3,897 17,899 0 17,899

BALAST BALAST CL1 2 CL 1,573.01 924 2,222 3,146 0 3,146

Siding COMPJT Transition Rail - 136# 2 PR 6,756.79 6,511 7,002 13,514 0 13,514

Siding RDXING RDXING 136# CON10W 10' LOOSE PAN TIES

COMPLETE

48 TF 872.10 22,005 19,856 41,861 0 41,861

Siding TRACK 136# CWRIS0 24-8'6" HWD N 16 TP 32 TF 626.16 16,008 4,029 20,037 0 20,037

Sub-Total = 104,356 56,862 161,218 0 161,218

TRACK REMOVAL - COMPANY
Siding RDXING Remove road crossing - concrete 32 TF 84.66 2,709 0 2,709 0 2,709

Mainline RDXING Remove road crossing - concrete 32 TF 84.66 2,709 0 2,709 0 2,709

Siding TRACK Remove Track 48 TF 31.46 1,510 0 1,510 0 1,510

Mainline TRACK Remove Track 48 TF 31.46 1,510 0 1,510 0 1,510

Sub-Total = 8,438 0 8,438 0 8,438

SITE WORK - CONTRACT
 Traffic Control - Detour Signs & Coordination 1 LS 11,000.00 0 11,000 11,000 0 11,000

Sub-Total = 0 11,000 11,000 0 11,000

SIGNAL - COMPANY
 Signal: Xing Signals 1 LS 5,000.00 5,000 0 5,000 0 5,000

Sub-Total = 5,000 0 5,000 0 5,000

EQUIPMENT RENTAL
 Equipment Rental 1 LS 10,000.00 0 10,000 10,000 0 10,000

Sub-Total = 0 10,000 10,000 0 10,000

Total Wgt. in Tons =  616 Totals = 142,158 91,362 233,520 0 233,520

  ______________________________________________________________________________________________________________________________________________________________________________________________

  Wednesday, September 7, 2022  Page 1 of 2
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Grand Total  = $233,520

Please Note: The above figures are estimates only and are subject to fluctuation. In the event of an 

increase or decrease in the cost or amount of material or labor required,  will pay actual construction 

costs at the current rates effective thereof.

  ______________________________________________________________________________________________________________________________________________________________________________________________

  Wednesday, September 7, 2022  Page 2 of 2
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                                          Material And Force Account Estimate
                                          CITY OF FRUITA
Estimate Creation Date: 10/28/2021      Number: 135948      Version: 1

Standard Rates: 116.95%

                                                              Estimate Good  Until 11/10/22

Location: GREEN RIVER SUB, SIMN, 483.9-533.3

Buy America: Yes

Description of Work: FRUITA, CO, COUNTY RD 16 MP 461.97, GREEN RIVER SUB DOT# 253795R WO# 
57286 PID# 119686, 100% RECOLLECTABLE

COMMENTS Description QTY UOM Unit LABOR MATERIAL TOTAL

Cost

SIGNAL
Gate Arms Only Xing - Add Gates Existing

Location (pair)
1 EA 4,500.00 2,500 2,000 4,500

Xing - Guard Rail 2 EA 1,672.00 2,000 1,344 3,344
New Track Wire on East side Xing - Boring 1 LS 10,000.00 0 10,000 10,000

Xing - IJ 1 PR 9,000.00 4,498 4,502 9,000
Gate "B" Xing - Boring 1 LS 10,000.00 0 10,000 10,000
Federal W/@184.71% Xing - Labor Additive 1 LS 16,621.00 16,621 0 16,621

Sub-Total = 25,619 27,846 53,465

Totals = 25,619 27,846 53,465

Grand Total  = $53,465
Disclaimer:   The above figures are estimates only and are subject to fluctuation. In the event of an 

increase or decrease in cost or amount of material or labor required, Agency will pay actual costs at 

rates effective at the time of construction.

  ___________________________________________________________________________________________________________________________________

  Wednesday, November 10, 2021  Page 1 of 1
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EXHIBIT D 
TO 

PUBLIC HIGHWAY AT-GRADE CROSSING AGREEMENT 
 

CONTRACTOR'S 

RIGHT OF ENTRY AGREEMENT 

 

THIS AGREEMENT is made and entered into as of        (the “Effective Date”), by and 

between UNION PACIFIC RAILROAD COMPANY, a Delaware corporation ("Railroad"); and 

_______________________________, a _________________ corporation ("Contractor"). 

 

RECITALS: 

 

Contractor has been hired by             to perform work relating to  

          (the “Work”) with all or a portion of such 

Work to be performed on property of Railroad in the vicinity of Railroad's Milepost 461.97 on Railroad's Green River 

Subdivision at or near DOT No. 253795R located at or near Fruita, in Mesa County, State of Colorado, as such location 

is in the general location shown on the print marked Exhibit A, attached hereto and hereby made a part hereof, which 

Work is the subject of a contract dated     between Railroad and the   

            . 

 

 Railroad is willing to permit Contractor to perform the Work described above at the location described above 

subject to the terms and conditions contained in this agreement 

 

AGREEMENT: 

 

NOW, THEREFORE, it is mutually agreed by and between Railroad and Contractor, as follows: 

 

ARTICLE 1 - DEFINITION OF CONTRACTOR. 
 

For purposes of this agreement, all references in this agreement to Contractor shall include Contractor's 

contractors, subcontractors, officers, agents and employees, and others acting under its or their authority.  For purposes 

of clarity, Contractor agrees that any CIC (defined below) hired by Contractor is a subcontractor of Contractor and 

therefore included in the defined term Contractor pursuant to the foregoing sentence.   

 

ARTICLE 2 - RIGHT GRANTED; PURPOSE. 
 

Railroad hereby grants to Contractor the right, during the term hereinafter stated and upon and subject to each 

and all of the terms, provisions and conditions herein contained, to enter upon and have ingress to and egress from the 

property described in the Recitals for the purpose of performing the Work described in the Recitals above.  The right 

herein granted to Contractor is limited to those portions of Railroad's property specifically described herein, or as 

designated by the Railroad Representative named in Article 4. 

 

ARTICLE 3 - TERMS AND CONDITIONS CONTAINED IN EXHIBITS B  AND C. 
 

The terms and conditions contained in Exhibit B and Exhibit C, attached hereto, are hereby made a part of 

this agreement. 
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ARTICLE 4 - ALL EXPENSES TO BE BORNE BY CONTRACTOR; RAILROAD REPRESENTATIVE. 
 

 A. Contractor shall bear any and all costs and expenses associated with any Work performed by Contractor 

(including without limitation any CIC), or any costs or expenses incurred by Railroad relating to this agreement. 

 

 B. Contractor shall coordinate all of its Work with the following Railroad representative or his or her duly 

authorized representative (the "Railroad Representative"): 

 

         

        

        

        

 

 C. Contractor, at its own expense, shall adequately police and supervise all Work to be performed by 

Contractor and shall ensure that such Work is performed in a safe manner as set forth in Section 7 of Exhibit B.  The 

responsibility of Contractor for safe conduct and adequate policing and supervision of Contractor's Work shall not be 

lessened or otherwise affected by Railroad's approval of plans and specifications involving the Work, or by Railroad's 

collaboration in performance of any Work, or by the presence at the Work site of a Railroad Representative, or by 

compliance by Contractor with any requests or recommendations made by Railroad Representative. 

 

ARTICLE 5 - SCHEDULE OF WORK ON A MONTHLY BASIS. 

 

 The Contractor, at its expense, shall provide on a monthly basis a detailed schedule of Work to the Railroad 

Representative named in Article 4B above.  The reports shall start at the execution of this agreement and continue until 

this agreement is terminated as provided in this agreement or until the Contractor has completed all Work on Railroad’s 

property. 

 

ARTICLE 6 - TERM; TERMINATION. 
 

 A. The grant of right herein made to Contractor shall commence on the date of this agreement, and 

continue until ___________________________, unless sooner terminated as herein provided, or at such time as 

Contractor has completed its Work on Railroad's property, whichever is earlier.  Contractor agrees to notify the 

Railroad Representative in writing when it has completed its Work on Railroad's property. 

 

 B. This agreement may be terminated by either party on ten (10) days written notice to the other party. 

 

ARTICLE 7 - CERTIFICATE OF INSURANCE. 
 

 A. Before commencing any Work and throughout the entire term of this Agreement, Contractor, at its 

expense, shall procure and maintain in full force and effect the types and minimum limits of insurance specified in 

Exhibit C of this agreement and require each of its subcontractors to include the insurance endorsements as required 

under Section 12 of Exhibit B of this agreement. 

 

 B. Not more frequently than once every two (2) years, Railroad may reasonably modify the required 

insurance coverage to reflect then-current risk management practices in the railroad industry and underwriting 

practices in the insurance industry. 

 

C. Upon request of Railroad, Contractor shall provide to Railroad a certificate issued by its insurance 

carrier evidencing the insurance coverage required under Exhibit B.   
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D. Contractor understands and accepts that the terms of this Article are wholly separate from and 

independent of the terms of any indemnity provisions contained in this Agreement. 

 

E. Upon request of Railroad, insurance correspondence, binders, policies, certificates and endorsements 

shall be sent to: 

 

Union Pacific Railroad Company 

      

[Insert mailing address] 

      

      
Attn:   
Project No. 774311 

 

ARTICLE 8 - PRECONSTRUCTION MEETING. 

 

 If the Work to be performed by the Contractor will involve the Railroad providing any flagging protection (or 

if a CIC is approved to provide flagging protection pursuant to the terms set forth herein) and/or there is separate work 

to be performed by the Railroad, the Contractor confirms that no work shall commence until the Railroad and 

Contractor participate in a preconstruction meeting involving flagging procedures and coordination of work activities 

of the Contractor and the Railroad (and any CIC, as applicable.)   

 

ARTICLE 9. DISMISSAL OF CONTRACTOR'S EMPLOYEE. 
 

 At the request of Railroad, Contractor shall remove from Railroad's property any employee of Contractor who 

fails to conform to the instructions of the Railroad Representative in connection with the Work on Railroad's property, 

and any right of Contractor shall be suspended until such removal has occurred.  Contractor shall indemnify Railroad 

against any claims arising from the removal of any such employee from Railroad's property. 

 

ARTICLE 10. ADMINISTRATIVE FEE. 
 

 Upon the execution and delivery of this agreement, Contractor shall pay to Railroad One Thousand Twenty 

Five Dollars ($1,025.00) as reimbursement for clerical, administrative and handling expenses in connection with the 

processing of this agreement. 

 

ARTICLE 11. CROSSINGS; COMPLIANCE WITH MUTCD AND FRA GUIDELINES. 
 

 A.      No additional vehicular crossings (including temporary haul roads) or pedestrian crossings over 

Railroad's trackage shall be installed or used by Contractor without the prior written permission of Railroad. 

 

 B. Any permanent or temporary changes, including temporary traffic control, to crossings must conform 

to the Manual of Uniform Traffic Control Devices (MUTCD) and any applicable Federal Railroad Administration 

rules, regulations and guidelines, and must be reviewed by the Railroad prior to any changes being implemented.  In 

the event the Railroad is found to be out of compliance with federal safety regulations due to the Contractor’s 

modifications, negligence, or any other reason arising from the Contractor’s presence on the Railroad’s property, the 

Contractor agrees to assume liability for any civil penalties imposed upon the Railroad for such noncompliance. 
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ARTICLE 12.- EXPLOSIVES. 
 

 Explosives or other highly flammable substances shall not be stored or used on Railroad's property without the 

prior written approval of Railroad. 

 

IN WITNESS WHEREOF, the parties hereto have duly executed this agreement in duplicate as of the date 

first herein written. 

 

 

UNION PACIFIC RAILROAD COMPANY 
 

 By: ________________________________ 

 

       Title: _______________________________ 

 

 

 

 

 

 

                              

      [Company Name of Contractor] 

                           

 

By: ______________________________  

Name: ____________________________      

Title: _____________________________  

Phone: ____________________________  

E-Mail: ____________________________ 
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EXHIBIT A 

TO 

CONTRACTOR’S RIGHT OF ENTRY AGREEMENT 
 

 

 

 

Exhibit A will be a print showing the general location of the work site. 
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EXHIBIT B 

TO 

CONTRACTOR'S RIGHT OF ENTRY AGREEMENT 
 
Section 1. NOTICE OF COMMENCEMENT OF WORK - RAILROAD FLAGGING - PRIVATE 

FLAGGING. 
 

A. Contractor agrees to notify the Railroad Representative at least ten (10) working days in advance of 

Contractor commencing its Work and at least thirty (30) working days in advance of proposed performance of any Work 

by Contractor in which any person or equipment will be within twenty-five (25) feet of any track, or will be near enough to 

any track that any equipment extension (such as, but not limited to, a crane boom) will reach to within twenty-five (25) feet 

of any track.   

 

B. No work of any kind shall be performed, and no person, equipment, machinery, tool(s), material(s), 

vehicle(s), or thing(s) shall be located, operated, placed, or stored within twenty-five (25) feet of any of Railroad's track(s) 

at any time, for any reason, unless and until a Railroad approved flagman is provided to watch for trains.  Upon receipt of 

such thirty (30)-day notice, the Railroad Representative will determine and inform Contractor whether a flagman need be 

present and whether Contractor needs to implement any special protective or safety measures.   

 

C. Contractor shall be permitted to hire a private contractor to perform flagging or other special protective or 

safety measures (such private contractor being commonly known in the railroad industry as a contractor-in-charge (“CIC”)) 

in lieu of Railroad providing such services or in concert with Railroad providing such services, subject to prior written 

approval by Railroad, which approval shall be in Railroad’s sole and absolute discretion.  If Railroad agrees to permit 

Contractor to utilize a CIC pursuant to the preceding sentence, Contractor shall obtain Railroad’s prior approval in writing 

for each of the following items, as determined in all respects in Railroad’s sole and absolute discretion: (i) the identity of 

the third-party performing the role of CIC; (ii) the scope of the services to be performed for the project by the approved 

CIC; and (iii) any other terms and conditions governing such services to be provided by the CIC.  If flagging or other special 

protective or safety measures are performed by an approved CIC, Contractor shall be solely responsible for (and shall timely 

pay such CIC for) its services.  Railroad reserves the right to rescind any approval pursuant to this Section 1, Subsection C., 

in whole or in part, at any time, as determined in Railroad’s sole and absolute discretion.   

 

D. If any flagging or other special protective or safety measures are performed by employees of Railroad 

and/or any contractor of Railroad, Railroad will bill Contractor for such expenses incurred by Railroad, unless Railroad and 

a federal, state or local governmental entity have agreed that Railroad is to bill such expenses to the federal, state or local 

governmental entity.  If Railroad will be sending the bills to Contractor, Contractor shall pay such bills within thirty (30) 

days of Contractor's receipt of billing.   

 

E. If any flagging or other special protective or safety measures are performed by Railroad or a CIC, Contractor 

agrees that Contractor is not relieved of any of its responsibilities or liabilities set forth in this agreement.   

 

F. The provisions set forth in this subsection are only applicable for Flagging Services performed by 

employees of Railroad: the rate of pay per hour for each flagman will be the prevailing hourly rate in effect for an eight-

hour day for the class of flagmen used during regularly assigned hours and overtime in accordance with labor agreements 

and schedules in effect at the time the Work is performed.  In addition to the cost of such labor, a composite charge for 

vacation, holiday, health and welfare, supplemental sickness, Railroad Retirement and unemployment compensation, 

supplemental pension, Employees Liability and Property Damage and Administration will be included, computed on actual 

payroll.  The composite charge will be the prevailing composite charge in effect at the time the Work is performed.   One 

and one-half times the current hourly rate is paid for overtime, Saturdays and Sundays, and two and one-half times current 

hourly rate for holidays.  Wage rates are subject to change, at any time, by law or by agreement between Railroad and its 

employees, and may be retroactive as a result of negotiations or a ruling of an authorized governmental agency.  Additional 

charges on labor are also subject to change.  If the wage rate or additional charges are changed, Contractor (or the 
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governmental entity, as applicable) shall pay on the basis of the new rates and charges. If flagging is performed by Railroad, 

reimbursement to Railroad will be required covering the full eight-hour day during which any flagman is furnished, unless 

the flagman can be assigned to other Railroad work during a portion of such day, in which event reimbursement will not be 

required for the portion of the day during which the flagman is engaged in other Railroad work.  Reimbursement will also 

be required for any day not actually worked by the flagman following the flagman's assignment to work on the project for 

which Railroad is required to pay the flagman and which could not reasonably be avoided by Railroad by assignment of 

such flagman to other work, even though Contractor may not be working during such time.  When it becomes necessary for 

Railroad to bulletin and assign an employee to a flagging position in compliance with union collective bargaining 

agreements, Contractor must provide Railroad a minimum of five (5) days notice prior to the cessation of the need for a 

flagman.  If five (5) days notice of cessation is not given, Contractor will still be required to pay flagging charges for the 

five (5) day notice period required by union agreement to be given to the employee, even though flagging is not required 

for that period.  An additional thirty (30) days notice must then be given to Railroad if flagging services are needed again 

after such five-day cessation notice has been given to Railroad. 

 

Section 2. LIMITATION AND SUBORDINATION OF RIGHTS GRANTED 
 

A. The foregoing grant of right is subject and subordinate to the prior and continuing right and obligation of 

the Railroad to use and maintain its entire property including the right and power of Railroad to construct, maintain, repair, 

renew, use, operate, change, modify or relocate railroad tracks, roadways, signal, communication, fiber optics, or other 

wirelines, pipelines and other facilities upon, along or across any or all parts of its property, all or any of which may be 

freely done at any time or times by Railroad without liability to Contractor or to any other party for compensation or 

damages. 

 

B. The foregoing grant is also subject to all outstanding superior rights (whether recorded or unrecorded and 

including those in favor of licensees and lessees of Railroad's property, and others) and the right of Railroad to renew and 

extend the same, and is made without covenant of title or for quiet enjoyment. 

 

Section 3. NO INTERFERENCE WITH OPERATIONS OF RAILROAD AND ITS TENANTS. 
 

A. Contractor shall conduct its operations so as not to interfere with the continuous and uninterrupted use and 

operation of the railroad tracks and property of Railroad, including without limitation, the operations of Railroad's lessees, 

licensees or others, unless specifically authorized in advance by the Railroad Representative.  Nothing shall be done or 

permitted to be done by Contractor at any time that would in any manner impair the safety of such operations.  When not in 

use, Contractor's machinery and materials shall be kept at least twenty five (25) feet from the centerline of Railroad's nearest 

track, and there shall be no vehicular crossings of Railroads tracks except at existing open public crossings.    

 

B. Operations of Railroad and work performed by Railroad personnel and delays in the Work to be performed 

by Contractor caused by such railroad operations and Work are expected by Contractor, and Contractor agrees that Railroad 

shall have no liability to Contractor, or any other person or entity for any such delays.  The Contractor shall coordinate its 

activities with those of Railroad and third parties so as to avoid interference with railroad operations.  The safe operation of 

Railroad train movements and other activities by Railroad takes precedence over any Work to be performed by Contractor. 

 

 

Section 4. LIENS. 
 

Contractor shall pay in full all persons who perform labor or provide materials for the Work to be performed by 

Contractor.  Contractor shall not create, permit or suffer any mechanic's or materialmen's liens of any kind or nature to be 

created or enforced against any property of Railroad for any such Work performed.  Contractor shall indemnify and hold 

harmless Railroad from and against any and all liens, claims, demands, costs or expenses of whatsoever nature in any way 

connected with or growing out of such Work done, labor performed, or materials furnished.  If Contractor fails to promptly 
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cause any lien to be released of record, Railroad may, at its election, discharge the lien or claim of lien at Contractor's 

expense. 

 

Section 5. PROTECTION OF FIBER OPTIC CABLE SYSTEMS. 
 

A. Fiber optic cable systems may be buried on Railroad's property.  Protection of the fiber optic cable systems 

is of extreme importance since any break could disrupt service to users resulting in business interruption and loss of revenue 

and profits.  Contractor shall visit up.com/CBUD to complete and submit the required form to determine if fiber optic cable 

is buried anywhere on Railroad's property to be used by Contractor.  If it is, Contractor will telephone the 

telecommunications company(ies) involved, make arrangements for a cable locator and, if applicable, for relocation or other 

protection of the fiber optic cable.  Contractor shall not commence any Work until all such protection or relocation (if 

applicable) has been accomplished.   

 

 B. IN ADDITION TO OTHER INDEMNITY PROVISIONS IN THIS AGREEMENT, 

CONTRACTOR SHALL INDEMNIFY, DEFEND AND HOLD RAILROAD HARMLESS FROM AND AGAINST 

ALL COSTS, LIABILITY AND EXPENSE WHATSOEVER (INCLUDING, WITHOUT LIMITATION, 

ATTORNEYS' FEES, COURT COSTS AND EXPENSES) ARISING OUT OF ANY ACT OR OMISSION OF 

CONTRACTOR, ITS AGENTS AND/OR EMPLOYEES, THAT CAUSES OR CONTRIBUTES TO (1) ANY 

DAMAGE TO OR DESTRUCTION OF ANY TELECOMMUNICATIONS SYSTEM ON RAILROAD'S 

PROPERTY, AND/OR (2) ANY INJURY TO OR DEATH OF ANY PERSON EMPLOYED BY OR ON BEHALF 

OF ANY TELECOMMUNICATIONS COMPANY, AND/OR ITS CONTRACTOR, AGENTS AND/OR 

EMPLOYEES, ON RAILROAD'S PROPERTY.  CONTRACTOR SHALL NOT HAVE OR SEEK RECOURSE 

AGAINST RAILROAD FOR ANY CLAIM OR CAUSE OF ACTION FOR ALLEGED LOSS OF PROFITS OR 

REVENUE OR LOSS OF SERVICE OR OTHER CONSEQUENTIAL DAMAGE TO A 

TELECOMMUNICATION COMPANY USING RAILROAD'S PROPERTY OR A CUSTOMER OR USER OF 

SERVICES OF THE FIBER OPTIC CABLE ON RAILROAD'S PROPERTY. 
 

Section 6. PERMITS - COMPLIANCE WITH LAWS. 
 

In the prosecution of the Work covered by this agreement, Contractor shall secure any and all necessary permits 

and shall comply with all applicable federal, state and local laws, regulations and enactments affecting the Work including, 

without limitation, all applicable Federal Railroad Administration regulations. 

 

Section 7. SAFETY. 
 

A. Safety of personnel, property, rail operations and the public is of paramount importance in the prosecution 

of any Work on Railroad property performed by Contractor.  Contractor shall be responsible for initiating, maintaining and 

supervising all safety, operations and programs in connection with the Work.  Contractor shall, at a minimum, comply with 

Railroad's then current safety standards located at the below web address (“Railroad’s Safety Standards”) to ensure 

uniformity with the safety standards followed by Railroad's own forces.  As a part of Contractor's safety responsibilities, 

Contractor shall notify Railroad if Contractor determines that any of Railroad's Safety Standards are contrary to good safety 

practices.  Contractor shall furnish copies of Railroad’s Safety Standards to each of its employees before they enter Railroad 

property.   

 

http://www.up.com/cs/groups/public/@uprr/@suppliers/documents/up_pdf_nativedocs/pdf_up_supplier_safety_req.pdf 

 

 B. Without limitation of the provisions of paragraph A above, Contractor shall keep the job site free from 

safety and health hazards and ensure that its employees are competent and adequately trained in all safety and health aspects 

of the job. 

 

 C. Contractor shall have proper first aid supplies available on the job site so that prompt first aid services may 
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be provided to any person injured on the job site.  Contractor shall promptly notify Railroad of any U.S. Occupational Safety 

and Health Administration reportable injuries.  Contractor shall have a nondelegable duty to control its employees while 

they are on the job site or any other property of Railroad, and to be certain they do not use, be under the influence of, or 

have in their possession any alcoholic beverage, drug or other substance that may inhibit the safe performance of any Work. 

 

 D. If and when requested by Railroad, Contractor shall deliver to Railroad a copy of Contractor's safety plan 

for conducting the Work (the "Safety Plan").  Railroad shall have the right, but not the obligation, to require Contractor to 

correct any deficiencies in the Safety Plan.  The terms of this agreement shall control if there are any inconsistencies between 

this agreement and the Safety Plan. 

 

Section 8. INDEMNITY. 
 

 A. TO THE FULLEST EXTENT ALLOWED BY APPLICABLE LAW, CONTRACTOR SHALL 

INDEMNIFY, DEFEND AND HOLD HARMLESS RAILROAD, ITS AFFILIATES, AND ITS AND THEIR 

OFFICERS, AGENTS AND EMPLOYEES (INDIVIDUALLY AN “INDEMNIFIED PARTY” OR 

COLLECTIVELY "INDEMNIFIED PARTIES") FROM AND AGAINST ANY AND ALL LOSS, DAMAGE, 

INJURY, LIABILITY, CLAIM, DEMAND, COST OR EXPENSE (INCLUDING, WITHOUT LIMITATION, 

ATTORNEY'S, CONSULTANT'S AND EXPERT'S FEES, AND COURT COSTS), FINE OR PENALTY 

(COLLECTIVELY, "LOSS") INCURRED BY ANY PERSON (INCLUDING, WITHOUT LIMITATION, ANY 

INDEMNIFIED PARTY, CONTRACTOR, OR ANY EMPLOYEE OF CONTRACTOR OR OF ANY 

INDEMNIFIED PARTY) ARISING OUT OF OR IN ANY MANNER CONNECTED WITH (I) ANY WORK 

PERFORMED BY CONTRACTOR, OR (II) ANY ACT OR OMISSION OF CONTRACTOR, ITS OFFICERS, 

AGENTS OR EMPLOYEES, OR (III) ANY BREACH OF THIS AGREEMENT BY CONTRACTOR. 

 

 B. THE RIGHT TO INDEMNITY UNDER THIS SECTION 8 SHALL ACCRUE UPON 

OCCURRENCE OF THE EVENT GIVING RISE TO THE LOSS, AND SHALL APPLY REGARDLESS OF ANY 

NEGLIGENCE OR STRICT LIABILITY OF ANY INDEMNIFIED PARTY, EXCEPT WHERE THE LOSS IS 

CAUSED BY THE SOLE ACTIVE NEGLIGENCE OF AN INDEMNIFIED PARTY AS ESTABLISHED BY THE 

FINAL JUDGMENT OF A COURT OF COMPETENT JURISDICTION. THE SOLE ACTIVE NEGLIGENCE 

OF ANY INDEMNIFIED PARTY SHALL NOT BAR THE RECOVERY OF ANY OTHER INDEMNIFIED 

PARTY. 

 

 C. CONTRACTOR EXPRESSLY AND SPECIFICALLY ASSUMES POTENTIAL LIABILITY UNDER 

THIS SECTION 8 FOR CLAIMS OR ACTIONS BROUGHT BY CONTRACTOR'S OWN EMPLOYEES.  

CONTRACTOR WAIVES ANY IMMUNITY IT MAY HAVE UNDER WORKER'S COMPENSATION OR 

INDUSTRIAL INSURANCE ACTS TO INDEMNIFY THE INDEMNIFIED PARTIES UNDER THIS SECTION 8.  

CONTRACTOR ACKNOWLEDGES THAT THIS WAIVER WAS MUTUALLY NEGOTIATED BY THE PARTIES 

HERETO. 

 

 D. NO COURT OR JURY FINDINGS IN ANY EMPLOYEE'S SUIT PURSUANT TO ANY 

WORKER'S COMPENSATION ACT OR THE FEDERAL EMPLOYERS' LIABILITY ACT AGAINST A PARTY 

TO THIS AGREEMENT MAY BE RELIED UPON OR USED BY CONTRACTOR IN ANY ATTEMPT TO 

ASSERT LIABILITY AGAINST ANY INDEMNIFIED PARTY. 

 

 E. THE PROVISIONS OF THIS SECTION 8 SHALL SURVIVE THE COMPLETION OF ANY 

WORK PERFORMED BY CONTRACTOR OR THE TERMINATION OR EXPIRATION OF THIS 

AGREEMENT.  IN NO EVENT SHALL THIS SECTION 8 OR ANY OTHER PROVISION OF THIS 

AGREEMENT BE DEEMED TO LIMIT ANY LIABILITY CONTRACTOR MAY HAVE TO ANY 

INDEMNIFIED PARTY BY STATUTE OR UNDER COMMON LAW. 
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Section 9. RESTORATION OF PROPERTY. 
 

In the event Railroad authorizes Contractor to take down any fence of Railroad or in any manner move or disturb 

any of the other property of Railroad in connection with the Work to be performed by Contractor, then in that event 

Contractor shall, as soon as possible and at Contractor's sole expense, restore such fence and other property to the same 

condition as the same were in before such fence was taken down or such other property was moved or disturbed.  Contractor 

shall remove all of Contractor's tools, equipment, rubbish and other materials from Railroad's property promptly upon 

completion of the Work, restoring Railroad's property to the same state and condition as when Contractor entered thereon. 

 

Section 10. WAIVER OF DEFAULT. 
 

Waiver by Railroad of any breach or default of any condition, covenant or agreement herein contained to be kept, 

observed and performed by Contractor shall in no way impair the right of Railroad to avail itself of any remedy for any 

subsequent breach or default. 

 

Section 11. MODIFICATION - ENTIRE AGREEMENT. 
 

No modification of this agreement shall be effective unless made in writing and signed by Contractor and Railroad. 

This agreement and the exhibits attached hereto and made a part hereof constitute the entire understanding between 

Contractor and Railroad and cancel and supersede any prior negotiations, understandings or agreements, whether written or 

oral, with respect to the Work to be performed by Contractor. 

 

Section 12. ASSIGNMENT - SUBCONTRACTING. 
 

Contractor shall not assign or subcontract this agreement, or any interest therein, without the written consent of the 

Railroad.  Contractor shall be responsible for the acts and omissions of all subcontractors.  Before Contractor commences 

any Work, the Contractor shall, except to the extent prohibited by law; (1) require each of its subcontractors to include the 

Contractor as "Additional Insured” on the subcontractor's Commercial General Liability policy and Umbrella or Excess 

policies (if applicable) with respect to all liabilities arising out of the subcontractor's performance of Work on behalf of the 

Contractor by endorsing these policies with ISO Additional Insured Endorsements CG 20 10, and CG 20 37 (or substitute 

forms providing equivalent coverage; (2) require each of its subcontractors to endorse their Commercial General Liability 

Policy with "Contractual Liability Railroads" ISO Form CG 24 17 10 01 (or a substitute form providing equivalent coverage) 

for the job site; and (3) require each of its subcontractors to endorse their Business Automobile Policy with "Coverage For 

Certain Operations In Connection With Railroads" ISO Form CA 20 70 10 01 (or a substitute form providing equivalent 

coverage) for the job site.
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EXHIBIT C 

TO 

CONTRACTOR'S RIGHT OF ENTRY AGREEMENT 

 

Union Pacific Railroad Company 

Insurance Requirements For 

Contractor’s Right of Entry Agreement 

 

During the entire term of this Agreement and course of the Project, and until all Project Work on Railroad’s property 

has been completed and all equipment and materials have been removed from Railroad’s property and Railroad’s 

property has been clean and restored to Railroad’s satisfaction, Contractor shall, at its sole cost and expense, procure 

and maintain the following insurance coverage: 

 

A. Commercial General Liability insurance.  Commercial general liability (CGL) with a limit of not less than 

$5,000,000 each occurrence and an aggregate limit of not less than $10,000,000.  CGL insurance must be 

written on ISO occurrence form CG 00 01 12 04 (or a substitute form providing equivalent coverage).  

 

 The policy must also contain the following endorsement, which must be stated on the certificate of insurance: 

 Contractual Liability Railroads ISO form CG 24 17 10 01 (or a substitute form providing equivalent 

coverage) showing “Union Pacific Railroad Company Property” as the Designated Job Site. 

 Designated Construction Project(s) General Aggregate Limit ISO Form CG 25 03 03 97 (or a substitute 

form providing equivalent coverage) showing the project on the form schedule. 

 

B. Business Automobile Coverage insurance.  Business auto coverage written on ISO form CA 00 01 10 01 (or 

a substitute form providing equivalent liability coverage) with a combined single limit of not less $5,000,000 

for each accident and coverage must include liability arising out of any auto (including owned, hired and non-

owned autos). 

 

 The policy must contain the following endorsements, which must be stated on the certificate of insurance: 

 Coverage For Certain Operations In Connection With Railroads ISO form CA 20 70 10 01 (or a 

substitute form providing equivalent coverage) showing “Union Pacific Property” as the Designated 

Job Site.  

 Motor Carrier Act Endorsement - Hazardous materials clean up (MCS-90) if required by law. 

 

C. Workers' Compensation and Employers' Liability insurance.  Coverage must include but not be limited to: 

 Contractor's statutory liability under the workers' compensation laws of the state where the Work is 

being performed. 

 Employers' Liability (Part B) with limits of at least $500,000 each accident, $500,000 disease policy 

limit $500,000 each employee.  

 

If Contractor is self-insured, evidence of state approval and excess workers compensation coverage must be 

provided.  Coverage must include liability arising out of the U. S. Longshoremen's and Harbor Workers' Act, 

the Jones Act, and the Outer Continental Shelf Land Act, if applicable.   

 

D. Railroad Protective Liability insurance.  Contractor must maintain "Railroad Protective Liability" (RPL) 

insurance written on ISO occurrence form CG 00 35 12 04 (or a substitute form providing equivalent coverage) 

on behalf of Railroad as named insured, with a limit of not less than $2,000,000 per occurrence and an 
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aggregate of $6,000,000. The definition of "JOB LOCATION" and "WORK" on the declaration page of the 

policy shall refer to this agreement and shall describe all WORK or OPERATIONS performed under this 

agreement.  Contractor shall provide this agreement to Contractor's insurance agent(s) and/or broker(s) and 

Contractor shall instruct such agent(s) and/or broker(s) to procure the insurance coverage required by this 

agreement.   A BINDER STATING THE POLICY IS IN PLACE MUST BE SUBMITTED TO RAILROAD 

BEFORE THE WORK MAY COMMENCE AND UNTIL THE ORIGINAL POLICY IS FORWARDED TO 

UNION PACIFIC RAILROAD.  

 

E. Umbrella or Excess insurance.  If Contractor utilizes umbrella or excess policies, these policies must “follow 

form” and afford no less coverage than the primary policy. 

 

F. Pollution Liability insurance.  Pollution liability coverage must be included when the scope of the Work as 

defined in the agreement includes installation, temporary storage, or disposal of any "hazardous" material that 

is injurious in or upon land, the atmosphere, or any watercourses; or may cause bodily injury at any time. 

 

 If required, coverage may be provided in separate policy form or by endorsement to Contractors CGL or RPL.  

Any form coverage must be equivalent to that provided in ISO form CG 24 15 "Limited Pollution Liability 

Extension Endorsement" or CG 28 31 "Pollution Exclusion Amendment" with limits of at least $5,000,000 per 

occurrence and an aggregate limit of $10,000,000. 

 

If the scope of Work as defined in this agreement includes the disposal of any hazardous or non-hazardous 

materials from the job site, Contractor must furnish to Railroad evidence of pollution legal liability insurance 

maintained by the disposal site operator for losses arising from the insured facility accepting the materials, 

with coverage in minimum amounts of $1,000,000 per loss, and an annual aggregate of $2,000,000. 

 

Other Requirements 

 

G. All policy(ies) required above (except business automobile, worker’s compensation and  employers liability) 

must include Railroad as “Additional Insured” using ISO Additional Insured Endorsements CG 20 10, and CG 

20 37 (or substitute forms providing equivalent coverage).  The coverage provided to Railroad as additional 

insured shall not be limited by Contractor's liability under the indemnity provisions of this agreement.  BOTH 

CONTRACTOR AND RAILROAD EXPECT THAT UNION PACIFIC RAILROAD COMPANY WILL BE 

PROVIDED WITH THE BROADEST POSSIBLE COVERAGE AVAILABLE BY OPERATION OF LAW 

UNDER ISO ADDITIONAL INSURED FORMS CG 20 10 AND CG 20 37. 

 

H. Punitive damages exclusion, if any, must be deleted (and the deletion indicated on the certificate of insurance), 

unless (a) insurance coverage may not lawfully be obtained for any punitive damages that may arise under this 

agreement, or (b) all punitive damages are prohibited by all states in which this agreement will be performed. 

 

I. Contractor waives all rights of recovery, and its insurers also waive all rights of subrogation of damages against 

Railroad and its agents, officers, directors and employees for damages covered by the workers compensation 

and employers liability or commercial umbrella or excess liability obtained by Contractor required in this 

agreement where prohibited by law.  This waiver must be stated on the certificate of insurance. 

 

J. Prior to commencing the Work, Contractor shall furnish Railroad with a certificate(s) of insurance, executed 

by a duly authorized representative of each insurer, showing compliance with the insurance requirements in 

this agreement.  
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K. All insurance policies must be written by a reputable insurance company acceptable to Railroad or with a 

current Best's Insurance Guide Rating of A- and Class VII or better, and authorized to do business in the state 

where the Work is being performed. 

 

L. The fact that insurance is obtained by Contractor or by Railroad on behalf of Contractor will not be deemed to 

release or diminish the liability of Contractor, including, without limitation, liability under the indemnity 

provisions of this agreement.  Damages recoverable by Railroad from Contractor or any third party will not be 

limited by the amount of the required insurance coverage 
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